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Court of Appeals of the District of Columbia 


No. 5763. 

Eugenio Aguilera y Kindelan, Surviving Member, &c., 

Appellant, 

vs. 

Ray L. Wilbur, Secretary, &c. 


a Supreme Court of the District of Columbia. 

In Equity. 

No. 51044. 

i 

Eugenio Aguilera y Kindelan, Surviving Meipber of the 
Partnership of which Pedro Aguilera y Kjndelan and 
Charles F. Rand v Smith, Deceased, Were the Other Mem- 
bers, and That Traded and Conducted Business under the 
Name and Style Aguilera y Compania, Petitiqner, 

vs. 

Ray L. Wilbur, Secretary of the Interior, 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following pa¬ 
pers were filed and proceedings had in the above-entitled 
cause, to wit: 


Respondent. 


1—5763a 


o 
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1 Supreme Court of the District of Columbia, Holding 

an Equity Court. 

No. 51044. 

Eugenio Aguilera y Kindelan, Surviving Member of the 
Partnership of which Pedro Aguilera y Kindelan and 
Charles F. Rand y Smith, Deceased, Were the Other Mem¬ 
bers, and That Traded and Conducted Business under the 
Name and Style Aguilera y Compania, Petitioner, 

v. 

Ray L. Wilbur, Secretary of the Interior, Respondent. 

Petition for Review under the Act of February 13, 1929, C. 

182, 45 Stat. y 1166. 

Filed Feb. 13, 1930. 

To the Honorable the Supreme Court of the District of 
Columbia: 

The petitioner respectfully represents: 

I. That he, Eugenio Aguilera Y Kindelan, the petitioner, 
is a citizen and resident of the Republic of Cuba; that lie is 
the surviving member of the partnership of which Pedro 
Aguilera Y Kindelan and Charles F. Rand Y Smith, de¬ 
ceased, were the other members, and that traded and con¬ 
ducted business under the name and stvle Aguilera v Com- 
pania; that he files this petition as such survivor; that the 
said Pedro Aguilera Y Kindelan was a citizen and resident 

c* 

of the Republic of Cuba and that the said Charles F. 

2 Rand Y Smith was a citizen of the United States and 
a citizen and resident of the State of New York; that 

the said partnership, under the name and style of Aguilera 
y Compania, heretofore presented and prosecuted under the 
5th section of the act of Congress of March 2, 1919, c. 94, 40 
Stat. 1275, and the acts amendatory thereof, a certain claim 
known and designated on the records of the Department of 
the Interior as War Minerals Relief Act Claim No. 577; that, 
however, as more particularly referred to hereinafter, the 
said claim was treated and regarded in the consideration 
thereof by officers and employes of the United States 
charged with the duty of acting thereon as a claim presented 
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and prosecuted by Aguilera y Compania, a Corporation or¬ 
ganized and existing under the laws of the Rebublic of Cuba, 
although in fact a claim by and on behalf of the partnership 
aforesaid. 

II. That he, Ray L. Wilbur, the respondent, is a citizen of 
the United States and of the State of California, tempo¬ 
rarily residing in the District of Columbia, aifd is Secretary 
of the Interior of the United States, and is sued in his of¬ 
ficial capacity as such Secretary of the Interior. 

III. That on the 25th day of January, 1921, the then in¬ 
cumbent of the office of Secretary of the Interior, in action 
by him on a recommendation on the aforesaid claim—but as 
a claim by a Cuban corporation —the recommendation hav¬ 
ing been made on the 30th day of December, 1920 by com¬ 
missioners appointed under the said 5th sejction, decided 
that the mining operations in the Republic of Cuba that con¬ 
stituted the subject-matter of the said claim had “resulted 
in a profit and not a loss” and, accordingly, rejected the said 
claim; all of which more fully appears from]copies of the 
documents that evidence such action and such recommenda¬ 
tion, which copies are annexed hereto as exhibits “A” and 

“B” to this petition and prayed by the[ petitioner to 
3 be read and considered as a part thereof with the 

same effect as though set out therein. 

IV. That on the 10th day of January 1922, the aforesaid 
Charles F. Rand Y Smith, subscribing and acting in the 
name of Charles F. Rand, wrote, and thereafter submitted 
to the commissioner appointed under the said 5th section, 
a motion for rehearing of the aforesaid claijn. That the 
ground of the motion was that the recommendation of the 
commissioners made on the 30th day of December, 1920, as 
aforesaid, and the concurrence in such recommendation by 
the Secretary of the Interior by his action taken on the 
25th day of January 1921, as aforesaid, was jerroneous in 
matter of law, in that thereby certain profits inuring to the 
partnership aforesaid, under a contract between it and the 
Bethlehem Steel Company, of Pittsburgh, Pennsylvania, 
which contract was entered into prior to any request or de¬ 
mand to or upon any of the partners, aforesaid, within the 
meaning of request or demand as either tertn is used in 
section 5 of the act of 1919, supra, were offsei; against the 
losses sustained by the partnership in the conduct of mining 
operations subsequent to and in compliance with such re- 
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quest or demand. That it was shown in support of the said 
motion, that if such offset had not been made in the audit 
or statement of the disbursements made and obligations 
incurred, and the income received or accrued in respect of 
the mining operations by the said partnership that were 
responsive to such request or demand, the audit or state¬ 
ment would have shown a loss sustained by the partnership 
in the conduct of mining operations in compliance with 
such request or demand. That a copy of the motion for 
rehearing aforesaid is annexed hereto as exhibit “C” 
hereto, and the petitioner prays that the said exhibit be 
read and considered with the same effect as if it were set 
out herein. 

V. That on November 1, 1922, a commissioner 
4 under the 5th section of the act of 1919, supra, after 
consideration of the aforesaid claim as one by a 
Cuban corporation, made a recommendation on the afore¬ 
said motion for rehearing. That the said commissioner 
pretermitted consideration of the merits of the ground 
assigned in support of the aforesaid motion and limited 
his recommendation to a discussion and conclusion con¬ 
cerning a claim under the 5th section of the act of 1919, 
supra, by a foreign corporation in respect of mining opera¬ 
tions conducted in a foreign country. That on the 3d day 
of March 1923, the then incumbent of the office of the Secre¬ 
tary of the Interior, after consideration of the aforesaid 
claim as one by a Cuban corporation, in action by him on 
the aforesaid recommendation, and pretermitting con¬ 
sideration of the merits of the ground assigned in support 
of the aforesaid motion, decided that it was the intention 
of Congress to bar from the relief provided by the 5th sec¬ 
tion of the act of March 2, 1919 any claim by a foreign cor¬ 
poration based upon mining operations conducted in a 
foreign country. That copies of the documents evidencing 
the recommendation and action that are referred to in this 
paragraph are annexed hereto, as petitioner’s exhibits ‘‘D” 
and “E” and the petitioner prays that the said exhibits be 
read and considered with like effect as though set out 
herein. 

VI. That on the 6th day of September, 1924, the then in¬ 
cumbent of the office of Assistant Secretary of the Interior, 
in action by him on a ‘‘petition for reopening claim,” that 
is to say the claim aforesaid, which petition had been filed 
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by Hie said Charles F. Rand, but acting upon the assump¬ 
tion that the said Rand had so petitioned as a stockholder 
in a Cuban corporation named and known by the title of the 
aforesaid partnership, namely, Aguilera y Compania, de¬ 
cided that said Rand, regarded as such stockholder, was 
not competent to maintain a claim under the 5th section 
of the act of 1919, supra, and that the erroneously 
5 assumed fact, to wit, that the Aguilera y Compania 
was a foreign corporation, and the admitted fact 
that the mining operations of the said Compania were con¬ 
ducted in a foreign country, rendered any <ilaim by either 
the said Rand, regarded as such a stockholder, or the 
Aguilera y Compania, regarded as a Cuban Corporation, in¬ 
admissible as a claim under said section; all of which more 


fully appears by the annexed copy of the doci 


ing such action, marked petitioner’s exhibif “F” hereto, 


and considered 


nd prosecuted 


ments evidenc- 


the petitioner praying that the same be read 
with like effect as if set out herein. 

VII. That the claim aforesaid was made i 
as a claim by and on behalf of the partnership aforesaid. 
That the motion for rehearing aforesaid, as well as the 
“petition for reopening claim,” as aforesaid', were filed by 
tlie aforesaid Charles F. Rand Y Smith, otherwise known 
as (diaries F. Rand, for the purpose of obtaining a decision 
as to whether he, individually, because of his status as a 
citizen of the United States, was entitled under the 5th sec¬ 
tion of the act of March 2, 1919, to reimbursement of that 
per centum or proportion of the losses sustained by the 
Aguilera y Compania that corresponded to his per centum 
or proportion of right, and interest, and obligation and 
liability, as a member of the partnership aforesaid, to wit 
a forty-seven and one-half i>er centum. 

VIII. And your petitioner avers that error of law wasl 
committed in the administrative judgments pronounced \ 
against the claim aforesaid, in this that theije was not be- \ 
fore the persons who pronounced such judgments, any sub- i 
stantial or other evidence whatever to support a conclusion ' 
or decision that Aguilera v Compania, aforesjaid, by whom 
the claim aforesaid was made and prosecuted^ was a Cuban 
or any other corporation, foreign or domestic. And your 
petitioner further avers that such judgments Withheld from 

and denied to it a right to the exercijse of the ad- 
6 ministrative judgment of the several officers and 

commissioners aforesaid on the merits of the claim 


6 


E. A. Y KIXDELAN VS. R. L. WILBUR, SECY. 


aforesaid as a claim by a partnership composed of a citi¬ 
zen and resident of the United States and two citizens and 
residents of the Republic of Cuba. 

IX. Your petitioner is informed and believes, and alleges 
upon information and belief, that the decision aforesaid on 
“petition for reopening claim”, to wit the aforesaid deci¬ 
sion of the 6th of September 1924, rendered by the As¬ 
sistant Secretary of the Interior, is held and regarded by 
the respondent as a final decision that exhausted his prede¬ 
cessor’s administrative judgment in the matter of the claim 
aforesaid, and fully discharged and brought to an end all 
administrative jurisdiction thereover, for any and all pur¬ 
poses, saving and excepting a jurisdiction ministerial in 
character for the purpose of effectuation of any declara¬ 
tion by this Court on the meaning of the law applicable to 
the claim aforesaid. And your petitioner is further in¬ 
formed and believes, and alleges upon information and be¬ 
lief, that the respondent now is without jurisdiction over 
the said claim for the purpose of an administrative deter¬ 
mination by him as to whether the Aguilera y Compania, 
considered in its true character as a partnership aforesaid, 
is entitled to make and prosecute a claim under the 5th sec¬ 
tion of the Act of March 2, 1919 based upon mining opera¬ 
tions conducted by it in the Republic of Cuba, in pursuance 
of a request or demand within the meaning of said section, 
or that the legal representatives of Charles P. Rand Y 
Smith, otherwise known as Charles F. Rand, deceased, and 
a member of the said partnership at the time of his death, 
is entitled to prosecute such claim for reimbursement of 
losses to an extent corresponding to the said Rand’s in¬ 
terest in said partnership at the time of his death. 

X. Further averring on information and belief, the peti¬ 

tioner savs that a construction of the 5th section of 
7 the act of 1919, supra, that imputes to Congress an 

intent therein* to bar a claim thereunder bv or on be- 
* • 

half of Aguilera y Compania, regarded either in its putative 
and unreal character as a corporation or in its factual and 
real character as a partnership, or a claim by this peti¬ 
tioner, as the surviving member of the aforesaid partner¬ 
ship, to whatever benefits under the said 5th section the 
said Charles F. Rand was entitled, based upon mining op¬ 
erations conducted in the Republic of Cuba in pursuance 
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of a request or demand within the meaning j)f the said sec¬ 
tion, is erroneous, and that such construction is materially 
prejudicial to a right of this petitioner und^r the said 5th 
section. 

Wherefore, the premises considered, the pbtitioner prays 
that this Honorable Court, by appropriate order, judgment 
or decree, declare that the 5th section of tljie act of 1919, 
supra, was and is intended to reimburse and indemnify a 
partnership composed of a citizen of the United States and 
two citizens of the Republic of‘Cuba, for aijy losses reim¬ 
bursable under that section that were sustained by the part¬ 
nership in conducting mining operations in tjie Republic of 
Cuba under and in pursuance of a request or demand within 
the meaning of the aforesaid 5th section; and that it further 

be declared bv this Honorable Court that a loss sustained 

%> 

by a citizen of the United States, as a member of a part¬ 
nership that conducted anywhere, and in pursuance of the 
request or demand contemplated by the said 5th. section, 
the mining operations referred to in that section, is en¬ 
titled to reimbursement of the loss sustained bv him as a 
member of such partnership, and that such lcjss is recover¬ 
able at a suit bv the partners or bv one of them as the sur- 
viving partner. 

EUGENIO AGUILERA Y KtNDELAN, 
Surviving Member of the Partnership 
Known as Anguilera y Com pa xi a, 

By CLIFFORD W. RAW, | 

Petitioner's Attorney of Record. 

CLIFFORD W. RAW, 

Attorney for Petitioner. 

S District of Columbia, ss: 

j 

I, Clifford W. Raw, being first duly sworn debose and say: 
That Eugenio Aguilera Y Kindelan, the petitioner, is a 
non-resident of and absent from the District bf Columbia; 
that I am his attorney; that I have read the above and fore¬ 
going petition and know the contents thereof; that the 
facts stated therein I believe to be true. 

CLIFFORD W. RAW. 
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It appears from the facts in this case that claimant began 
producing manganese ore from these mines before the 
declaration of war bv the United States Government 
against Germany. A tabulation of the books of the Com¬ 
pany by D. F. Hewett, Technical Examiner for the War 
Minerals Kelief Commission, shows that, during the period 
of the war, from April 16, 1917 to the 11th of November, 
1918, the profits of the Ysabelita and Ponupo mines 
amounted largely in excess of the expenditures made dur¬ 
ing the same period. 

If the date of stimulation be taken as of February IS, 
1918, the profits less profits on purchased ore between Feb¬ 
ruary IS, 1918, and November 12, 1918, amounted to $45,- 
651.55 in excess of the expenditures made during tlie same 
period, which expenditures include the construction of a 
railroad and other appliances amounting to $104,922.83 
claimed in this case. If the date of request to increase pro¬ 
duction be taken as made on January 20, 1918, in Wash¬ 
ington, D. C., the profits were still large. 

Mr. I). F. Hewitt in his report upon this claim, says: 


“Consideration of available records bv engineer shows 
that the construction of the Isabelita railroad was made, 
not as a result of specific request by any Government offi¬ 
cial, but as the claimants’ response to a general appeal for 
increased production of manganese ore. There is no rec¬ 
ord that any specific change was made at the Ponupo mine, 
as the result of this appeal. Engineer is therefore led to 
the conclusion that all of the operations of Aguilera & Co. 
between January 20, 1918, and November 11, 1918, should 
furni^h-44*e--ba^vjjcn^^^ the act. Statements 

submitted bv the claimant show tliat loss of the 

Isabelita mine and railroad from February 18, 1918, 
12 to November 11, 1918, was $22,949.04, but that the 
5 net result of operations at both the Isabelita and 

Ponupo mines was a profit of $94,544.71. There is evidence 
in the records that if the accounts be considered from Janu¬ 
ary 20, 1918, instead of February 18, 1918, the loss of the 
Isabelita mine and railroad operations was less than $22,- 
949.04, and the profit from both mines was more than $94,- 
, jj 44.71.”_ ^ 

It is the contention of the claimant that it was subse¬ 
quently requested to build the railroad and other appliran-es 
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for the purpose of facilitating the production and shipment 
of ores from said mines; that it was making large profits 
previous to the request to construct the railroad and other 
appliances, and that, therefore, the losses wqicli it sustained 
in the construction of the railroad and o^her appliances 
should not be offset by profits from the mining of the ore. 
In other words, the claimant contends that it had a right to 
regard the request to build a railroad and other appliances 
as distinct and separate from the request to produce ore. 

We do not concede that, but if it were true, the Secretary 
of the Interior would have no jurisdiction whatever to 
award anything for the building of a railroad or other ap¬ 
pliances unless that railroad or other appliances were a 
necessary part of the operation of producing manganese 
ore. 

The Act of Congress under which his claim is filed states: 

“That the Secretarv of the Interior be, arid he hereby is, 
authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, firm, or (corporation by 
reason of producing or preparing to produce either man¬ 
ganese, chrome, pyrites, or tungsten in compliance with the 
request or demand of the Department of the Interior, the 
War Industries Board, the War Trade Board, the Shipping 
Board, or the Emergency Fleet Corporation, * * * ” 

The Act does not authorize anv of the agencies named to 
request or demand the construction of a railroad unless it 
was an adjunct or aid in the producing of ore and then 
only as a part of the expenses of producing ore. 
13 Without an Act of Congress, authority to request 
the building of a railroad was not vested in any Gov¬ 
ernmental agency. Under the Act no agency has the power 
to request the construction of any railroad or other facili¬ 
ties except as a part of the producing of the j>re, and there¬ 
fore, the net losses must be considered with respect not only 
to the building of the railroad and other facilities but to 
entire operation of producing or preparing to produce man¬ 
ganese. 

For these reasons the Commission holds tlfat no net loss 
was sustained by claimant in its operation in producing 
manganese, either during the entire period i>f the war, or 
during the period after stimulation and the signing of the 
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armistice. Therefore, the Commission recommends that no 
award be made herein. 

JOHN F. SIIAFROTH, 
HORACE G. POMEROY, 

Com missioners. 

14 Exhibit “C”. 

(Claim Xo. 577.) 


January 10, 1922. 

The United States of America, Dr., to Aguilera y Com- 
pania, of Santiago de Cuba, Cuba, Charles F. Rand, 
Vice-President & Treasurer, 71 Broadway, Xew York. 


To loss sustained in preparing to produce manganese ore 
at the request of the United States Shipping Board and 
the Interior Department. 

This claim is made under the provisions of the Act of 
Congress entitled “An act to provide relief in cases of 
contracts connected with the prosecution of the war and 
for other purposes”, approved March 2, 1919. 


Expended in building Ysabelita railroad 
Expended, after commencing to build the rail¬ 
road, on new equipment, buildings and 
structures, to increase production of mine 
Expended in building two lighters to handle 
increased output from shore to ship in San¬ 
tiago harbor. 


$120,770.89 


•» qoQ oo 


17,653.72 


Total .!. 

Salvage—railroad material $20,100.00 

Salvage—mine material . 2,400.00 

Salvage—Lighters . 7,000.00 


$169, 



Total salvage 


29,500.00 


Lo> 


ss 


131,252.83 


Less credit: 

Saving of $2.00 per ton in cost of transporting 
13,165 tons over railroad as compared with 


ox cart and mule car transportation. 26,330.00 

Net loss, amount of claim. $104,922.83 
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15 January 10, 1922. 

War Minerals Relief Commission, 

Washington, D. C. 

Gentlemen : 

Charles F. Rand, a citizen of the United States, of 
America, and an engineer by profession, with offices at 171 
Broadway, New York City, New York, and a substantial 
owner of the capital stock of Aguilera v Compania of Cuba, 
hereby makes application, pursuant to the Statutes and Acts 
of Congress in such cases made and provided, and moves 
for a rehearing of the claim of said Company, bearing No. 
577, against the United States of America,! for loss sus¬ 
tained and for moneys expended by said Company in good 
faith, in preparing to increase its production of manganese 
ore at the request of and in response to stimulation of the 
United States Shipping Board and the Department of the 
Interior of the United States, and respectfully states: 

That Charles F. Rand, Pedro Aguilera and Eugenio 
Aguilera have together conducted mining operations in 
Cuba for many years in iron mines, manganese mines and 
copper properties. Their business has been successful. 
The Ponupo manganese mines have been under their con¬ 
trol since 1906 and the operation thereof has been profit¬ 
able to them. 

In 1916 Aguilera y Compania acquired control of the 
Ysabelita mine and two other smaller properties in the 
Ysabelita mining district near El Cristo, Cuba. The dis¬ 
trict also contains the Boston mine, Botsford, Pilar, Mar¬ 
garita, and other manganese mines. 

Aquilera y Compania equipped and operated the Ysa¬ 
belita mine and hauled the ore by ox carts and mule carts 
about four miles to the Cuba Railroad at El Cristo, where 
the ore was reloaded to the railroad cars for movement to 
Santiago de Cuba. This operation was profitable, notwith¬ 
standing difficulties. 

16 In 1917 and 1918 Mr. Rand was caled to Wash¬ 
ington repeatedly by representatives o|f the United 

States Shipping Board and the Interior Department to 
give information as to the Cuban deposits of chrome and 
manganese ores and was urged to do all in his power to the 
stimulation of production of these necessary ores from 


14 


E. A. Y KIXDELAX VS. R. L. WILBUR, SECY. 


Cuba. The representatives of the United States Shipping 
Board were particularly insistent that effort should be 
made to increase the production and shipment of manga¬ 
nese ores. 

Mr. Rand explained the situation of the Ysabelita dis¬ 
trict and was requested by representatives of the United 
States Shipping Board and Interior Department to under¬ 
take to stimulate the increase of production of manganese 
ore by building a railroad from El Cristo to the Ysabelita. 
district, to facilitate the transportation of ore from all the 
mines of the district and facilitate bringing in of additional 
machinery and equipment. 

Responding to the requests of the United States Govern¬ 
ment officials that the production of manganese ores from 
Cuba should be increased as much as possible, Aguilera y 
Compania employed E. C. Spilsbury, consulting mining 
engineer of Xew York, who visited Cuba twice, during the 
winter of 1917 and 1918, for the purpose of advising Agui¬ 
lera y Compania as to the development of the manganese 
mines and the installation of special machinery for the 
benefication of tlie ores, with the result that a large in¬ 
crease was made in the output of the Ponupo manganese 
mines and other mines operated by Aguilera y Compania. 
Mr. Spilsbury also visited and advised regarding the 
Ysabelita district. He has made a report to the 
17 Director of the Bureau of Mines, and we also attacli 


hereto a letter written by him at our request. 

As stated above, Aguilera y Compania already had a 
profitable business from the Ysabelita district, nevertheless, 
in response to the request referred to, they built the rail¬ 
road and hauled in by teams considerable additional equip¬ 
ment. The total expenditure* was $160,000.00. The rail¬ 
road was finished onlv two or three months before the armis- 
tice was signed. Preparation had been made by Aguilera y 
Compania and by other operators to bring in over this rail¬ 
road additional machinery and equipment, and some such 
machinery and equipment was brought in, but the war ended 
so soon that the anticipated increase in production did not 
take place. 

The cost of moving ore from Ysabelita over the road was 


two dollars per ton less than when hauled by carts. This 
is the only benefit which Aguilera y Compania received from 
construction of the railroad. They already were making a 
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profit on ore from the district and would have continued to 
do so without an)’ railroad, but if the business had continued 
another year after railroad was completed, as antici¬ 
pated, the output from the Ysabelita district, due to the con¬ 
struction of the railroad, would have been very large. It 
should also be stated, that at the request of the United 
States Shipping Board and the Interior Department, Mr. 
Band accompanied Mr. Albert Burch and Mr. E. F. Burch- 
ard to Cuba in February, 1918, and rendered assistance to 
them in Havana, Santiago de Cuba and elsewhere, and that 
Aguilera y Compania gave them freely full information 
regarding the properties of Aguilera y Compania and all 
others of which they had knowledge bv reason of their manv 
years of operation in Cuba. Messrs. Burch and Burchard 
visited the Ysabelita mine district and rhade a report 
thereon. They verbally advised and requested the con¬ 
struction of the Ysabelita railroad by Aguilera y Compania. 

Tn the preparation of this claim credit is given for 
IS the salvage value of certain material. At present 
this material is unsalable. Mining operations of all 
kinds in Cuba are stopped. 

This claim is tiled pursuant to the regulations covering 
the reopening of claims under the Liberalized! War Minerals 
Belief Act as promulgated on December 17, 1921, by Hon. 
E. C. Finney, Acting Secretary of the InterioE 

That the grounds for this application fori a re-hearing, 
pursuant to Section 1-3 of the Begulations of the Secretary 
of the Interior and pursuant to the Statutes and Acts in such 
cases made and provided, are as follows: 

(1) That the original claim filed herein under the serial 
number hereinbefore mentioned and a copy of which is 
hereto attached and made part hereof was erroneously 
denied or disallowed bv the Secretarv of the Interior on the 

* v 

erroneous ground that there should have been charged 
against said Company to this transaction and the prepara¬ 
tion to increase production the profits which said Company 
made under the terms of a certain contract entered into be¬ 
tween it and the Bethlehem Steel Company of Pittsburgh, 
Pennsvlvania, and which said contract had been entered 
into about one year prior to the stimulation and request of 
the United States Government to the claimant to increase 
the production of manganese ore. 
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(2) The Secretary of the Interior, contrary to the rights 
and interests of said Company, erroneously held that said 
profits previously earned should be charged against a sub¬ 
sequent loss, though said profits had become part of the 
capital of the Company. 

(3) That no manganese ore whatsoever had been pro¬ 
duced by the Aguilera Company under the stimulation and 
request of the United States during the performance of said 
contract with Bethlehem Steel Company, as the prepara¬ 
tions for such production were only completed just prior to 
the time the armistice was declared. 

(4) That the contract entered into between the claimant 
and the Bethlehem Steel Company, under which profits were 
declared to have been earned by the Secretary of the In¬ 
terior, in deciding the original claim herein, and which 
profits were charged against the expenditure which the 
claimant company was forced to undergo in response to the 
request and stimulation of the United States Government, 
was separate, distinct and independent of the said stimula¬ 
tion and consequent loss and damage upon which the present 
claim is based. 


(5) That the said contract between the claimant and the 
Bethlehem Steel Corporation had been practically 

39 completed and almost executed in its entirety at the 
time of the alleged stimulation and request of the 
United States Government for increased production. 

(6) That the profits from the contract with said Bethle¬ 
hem Steel Company were not received by reason of the 


stimulation of the United States Government for increased 


production. 


Attached hereto is the letter above referred to of E. G. 
Spilsbury, and we also beg leave to refer to his report to 
the Bureau of Mines, dated April 12,1918, which is on file in 
the said Bureau of Mines. 

AGUILERA y COMPAXIA, 
(So-d ) Bv CHARLES F. RAND, 

& CHARLES F. RAXD, 

Vice-President <£ Treasurer. 


(So-d ) Bv GEORGE B. HAYES, 

* GEORGE B. HAYES, 

Counsel, 42 Broadway, New York City . 
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Subscribed and sworn to before me this 10th day of Jan¬ 
uary 1922. 

(Sgd.) P. 0. LENNON, 

[seal.] Notary Public , New York Co. 

X. Y. Co. Clerk Xo. 423; X. Y. Reg., etc. 

20 E. Gybbon Spilsbury, Consulting Engineer. 

E. G. Spilsbury Engineering Co., 29 Broadway, Xew York. 

Cable Address: Spilro, Xew York. 


May 5, 1919. 

Hon. John F. Shafroth, Hon. Martin D. Fostler, Mr. Philip 
X. Moore, War Minerals Relief Commission, Washing¬ 
ton, D. C. 

Gentlemen : 

In the summer of 1917 Charles F. Rand of Aguilera y 
Compania informed me of the requests made of him by 
representatives of the U. S. Shipping Board to do all that 
he could to stimulate the production of manganese ore from 
Cuba and lie consulted me as to the best methods to pursue. 

Accordingly, I made two visits to the manganese ore 
properties in Cuba and made recommendations with re¬ 
spect to development and additional machinery and equip¬ 
ment. On my second visit to Cuba Messrs. Albert W. 

Burch of the Bureau of Mines and E. F. Burchard of the 

• 

U. S. Geological Survey visited the mines and I accom¬ 
panied them on several occasions. Aguilera y Compania 
responded immediately to the suggestions made to them 
and spent large sums to develop and improve conditions at 
their Ponupo manganese mines, and I understand that the 
results there were very satisfactory to them. 

My reports on the Ysabelita mine district show a sub¬ 
stantial tonnage of ore there and this is confirmed by the 
reports of the examination of the Ysabelith district by 
Messrs. Burch and Burchard. 

The situation however here was rather peculiar. Al¬ 
though located only three and a half miles frcjm Cristo on 
the main line of the Cuba R. R., the transportation from 
the mine to Cristo was only possible in the dry season, 
and even them only at a high cost. 
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The ore though abundant was of an average low grade, 
and the supply of water for concentration was limited. 
Under ordinary conditions only a very limited tonnage 
could therefore be counted on. To meet the urgent 

21 demand being made bv the Bureau of Mines for in- 
creased shipments, I determined that the only way 

out was the construction of a railroad, and I figured that 
this outlay would be justified by the increased shipments 
over a period of two years. Nothing but the urgent im¬ 
mediate need for this increase of output, would have war¬ 
ranted the advice I gave Messrs. Aguilera & Company to 
construct the railroad at such a time, when the cost of con¬ 
struction was from three to four times the normal. We 
all recommended Aguilera y Compania to build a railroad 
from El Cristo to the Ysabelita district, and this was done. 

As I remained in Cuba some time after the departure of 
Mr. Rand, I was able to respond to a request by Mr. Van 
H. Manning, Director of tlie Bureau of Mines, for informa¬ 
tion regarding manganese in Cuba. My report, dated April 
12, 1918, is on file in the Bureau of Mines. 

Yerv trulv yours, 

E. GYBBOX SPILSBURY. 

22 Exhibit “D” 


Department of the Interior, War Minerals Relief, 

Washington. 


Ira E. Robinson, Commissioner; John 

Commissioner. 


Briar, Assistant 


Claim No. 577. 

Aguilera y Compania, Santiago de Cuba, Cuba. 

Mcmoradum in Review Of. 

November 1, 1922. 

This claim was recommended for disallowance bv the 
former Commission because during the period of stimula¬ 
tion the claimant had conducted its general business of pro¬ 
ducing manganese so as to show a profit over and above its 
expenses, including the cost of constructing a railroad. 
Secretary Payne adopted the recommendation of the Com- 
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equipment in 
creating ade- 


mission and under date of January 25, 1921, rejected the 
claim, holding that there was no reimbursable loss. Stimu¬ 
lation was in effect conceded as of February 18, 1918, 
through Government officials who visited Cuba. 

The cliamant is a Cuban corporation engagled in the busi¬ 
ness of mining and producing ore in Cuba. It was so en¬ 
gaged before the outbreak of the war and was carrying on 
a profitable business operating two separate properties or 
mines, one called the Ponupo on the main line) of the Cuban 
Railroad and one called the Ysabilita, the ore from which 
was transported to the railroad by oxcarts. The claim 
arises out of the construction by the claimant of a branch 
railroad of about four miles from El Cristci on the main 
line of the Cuban Railroad to Ysabilita mine owned by the 
claimant, and the installation of additional 
order to increase the output of manganese by 
quate transportation facilities for the Ysabilita district. 

We are met at the threshold of the case by the question 
whether foreign persons or corporations operating 
23 on foreign soil may claim the benefits of the Act. 

This question was raised and discussed at the oral 
hearing and claimant has filed a brief urging that the relief 
provided cannot be limited solely to citizens of the United 
States. 

In my opinion, however, foreign persons or corporations 
operating on foreign soil are not within the purview of the 
law and cannot qualify as claimants thereijnder. It is 
difficult to escape this conclusion when we carefully con¬ 
sider the history, purpose, and spirit of the War Minerals 
Relief Act and examine all of its provisions in the light of 
previous legislation found in the Act of October 5, 1918 (40 
Stat., 1009), which was designed and intended, to stimulate 
very greatly the domestic output of certain minerals, 
classed in such act as “necessaries”, and authorized the 
President under certain contingencies to requisition, take 
over, and operate mines and properties containing these 
minerals, and to store, use, distribute, allocate or sell the 
products thereof. The War Minerals Relief Act manifestly 
grew out of or had its inception in the War ^linerals Act 
and bearing this in mind as well as the fundamental fact 
that the laws of the United States bind property only 
within its territorial limits, that the effect oi‘ statutes is 
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limited to the country to which the enacting power is 
limited, it seems clear to my mind that Congress intended 
to restrict the compensation or gratuity provided by the 
Act of March 2, 1919, supra, to citizens or subjects of the 
United States or to those who incurred losses in mines or 
properties within its jurisdiction. In other words, such as 
might have been requisitioned, taken over, and operated 
bv the President. 

V 

I recommend that the claim be disallowed. 

IRA E. ROBIXSOX, 

Commissioner. 
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Exhibit “E’\ 


The Secretary of the Interior, Washington. 

Claim Xo. 577. 

In the Matter of the Claim of Aguilera y Compania. 

March 3, 1923. 

I have had presented to me a request for a hearing by the 
attornevs for the claimant in the above-entitled case, and 
such hearing lias been held in full. I have also before me 
the briefs presented in support of the claim. 

1 am in accord with the Commissioner in his findings with 
reference to this case. 

1 cannot conclude that I have the authority, even under 
the eq uitable relief p rovision s of the Remedial Act, to allow . 
.ja claim of tJjUs.-character to ojiejiot- ii c itizen of_tj jo Uni tod— 
Sta ges and for losses o ccurring in operations within 
anoth er co jantry^_ 

It is unnecessary to review the matter at greater length, 
as the opinion of the Commissioner goes fully into the case, 
and the file is voluminous. 

ALBERT B. FALL, 

Secretary . 
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Exhibit “F”. 


Address only tlie Secretary of the Interior. 


Department of the Interior, Was 



on. 


Claim Xo. 577. War Minerals Relief Act. Manganese. 

In re Aguilera v Compania. 

Petition for Reopening Claim . i 


Sep. 6, 1924. 


This claimant, the Aguilera y Compania, is Cuban cor¬ 
poration and its operations, upon which los^ is claimed, 
were in Cuba. One Charles F. Rand, an American citizen, 
owned 47 1 /-* per cent of the capital stock of the claimant com¬ 
pany the remainder being owned by Cubans. Idle company 
was operating profitably at the outbreak of jhe war and 
continued to make money during the war. The loss claimed 
did not result from the actual mining, but represents the 
cost of a railroad to one of the mines, which, \t is alleged, 
was built at the request of agents of our government who 
visited Cuba. 

The former Commission held that the entire operations 
resulted in a substantial profit, including the post of con¬ 
structing railroad. Secretary Payne was of the same opin¬ 
ion, and, on January 25,1921, he rejected the claim. Claim¬ 
ant filed exceptions to the decision and upon request, coun¬ 
sel for claimant was hear- jointly by First Assistant Sec¬ 
retary Finney and Judge Ira E. Robinson, the then Com- 
missioner of War Minerals Relief. Following this hearing, 
Commissioner Robinson wrote a recommendation of rejec¬ 
tion, on the grounds that a foreign corporatiorj, operating 
on foreign soil, did not come within the law and could not 
qualify as a claimant thereunder. 

Thereafter, on February 8, 1923, claimant through his 
attorney, applied to Secretary Fall for further hear- 
26 ing before an adverse judgment should )se promul¬ 
gated. On March 3. 1923, Secretary Fall entered a 
decision in which he stated that he had before ljiim the re¬ 
quest for hearing and the briefs in the claim; thdt the hear¬ 
ing has been held in full, and that he was in accord with the 
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findings of Commissioner Robinson, who had gone fully into 
the case. 

This action by Secretary Fall was final and the case was 
closed. 

Now comes claimant, by another attorney, and petitions 
as follows. 

1. That the amount of the net loss incurred bv claimant 
be determined. 

2. That the right of Mr. Rand, the American, to be reim¬ 
bursed for the net loss suffered bv him bv virtue of his 
stock ownership in the claimant corporation be determined. 

3. That the question of reimbursement of the entire net 
loss of the claimant corporation be reconsidered and again 
passed upon. 

In this decision the items in the petition will be dealt with 
in reverse order. 

With respect to reimbursement of losses incurred by a 
foreign corporation operating on foreign soil, it is still held, 
and without the necessitv for review at length, as the De- 
partmental view is fully set forth in the record, that such 
losses do not come within the Act, under which war minerals 
relief is being extended. The claim will not be reopened on 
that question. 

The question, whether an American stockholder in a for¬ 
eign corporation operating outside the confines of the United 
States, is entitled to reimbursement for depreciation of his 
stock in the corporation, has not heretofore been 
27 raised. It is clear that such stockholder cannot be 
substituted for the claimant corporation. The claim¬ 
ant of record is the Aguilera y Compania, a foreign cor¬ 
poration. This corporation, not an American stockholder, 
was the operator, and it is this corporation and not the in¬ 
dividual stockholder which the Secretary must recognize. 
In the adjustment of claims the stock holdings of an indi¬ 
vidual claimant are not followed in order to set up divi¬ 
dends on his stock in such corporation against losses in his 
mining operations conducted as an individual. The cor¬ 
porate entity is recognized. Likewise, the corporate veil of 
a foreign corporation may not be pierced and reimburse¬ 
ment made to some of its stockholders. 

With this disposition of the second question, it is un¬ 
necessary to determine whether or not the claimant cor- 
•> 

poration suffered a net loss. 
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There appears no reason for reopening the claim, and the 
petition is denied. 

F. M. GOODWIN, 
Assistant Secretary. 

2S Respondent’s Answer to the Petition. 

Filed June 14, 1930. 

The respondent, Ray Lyman Wilbur, moves the court to \ 
dismiss the petition in the above-entitled case,' and to quash 
and abate the writ of subpoena issued pursuant thereto, \ 
because it appears upon the face of the said petition that 
the petitioner, Eugenio Aguilera y Kindelan, is a citizen 
and resident of the Republic of Cuba, and that he therefore 
is not entitled to institute and maintain a suij pursuant to 
tlie act of February 13, 1929, either in his own right or as 
the surviving member of a partnership. 

The respondent asks the same benefit of this motion as f 
though the objection it presents had been raised by de- j 
murrer or plea. j 

29 Without waiving the aforesaid motioji to dismiss, 
but still insisting thereon, the respondent, Ray 
Lyman Wilbur, for answer to the petition in tjiis case says 
as follows: 

1-10. Answering the entire petition the respondent says: 

1. Section 5 of the act of Congress of March 2, 1919, pur¬ 
suant to which Aguilera y Compania filed its War Minerals 
claim No. 577, gave authority to the Secretary of the In¬ 
terior to adjust and pay such net losses as h^d been suf¬ 
fered by War Minerals claimants by reason of producing 
or preparing to produce manganese, and certain other 
minerals, in compliance with a request or demand of cer¬ 
tain specified Government agencies. The act provided that 
the Secretary should make such adjustment ajid payment 
in each case as lie should determine to be just and equitable, 
and that his decision should be conclusive and fiijial, but that 
no profits of any kind should be included in thb allowance 
of any of said claims. j 

The claim of Aguilera y Compania, to whose rights and 
interest the petitioner, Eugenio Aguilera y lyindelan, is 
said to have succeeded, was filed with the W^r Minerals 
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Relief Commission, an agency of the Secretary of the In¬ 
terior, on May 26, 1919. 

On December 30, 1920, the War Minerals Relief Commis¬ 
sion recommended that the Secretary of the Interior make 
no award to the claimant because “no net loss was sus¬ 
tained by claimant in its operation in producing manga¬ 
nese, either during the entire period of the war, or during 
the period of stimulation and the signing of the Armis¬ 
tice.” (See Exhibit “B” of the petition.) 

On January 25, 1921, the Secretary of the Interior, after 
due consideration of the case, found as a matter of fact that 
the operations of the claimant “resulted in a profit and not 
a loss”. The Secretary accordingly rejected the claim and 
refused to make an award to the claimant. (See Exhibit 
“A” of the petition.) 

30 The respondent says that this said decision of 
January 25, 1921, was the final decision of the Secre¬ 
tary of the Interior upon the question whether or not a loss 
had been sustained by the claimant which came within the 
scope of the War Minerals Act. 

The Secretary’s said decision, being based upon the facts 
in the case, was conclusive and it is not now subject to 
review under the provisions of the act of February 13,1929, 
pursuant to which this suit was brought. 

The respondent says, further, that after the rejection of 
its War Minerals claim, as aforesaid, Aguilera y Compania 
attempted to reopen the case and to obtain a reconsidera¬ 
tion of the claim. 

On November 1, 1922, the War Minerals Relief Commis¬ 
sion, without reopening the case upon its merits, made an 
adverse recommendation because it appeared that the 
claimant, being a foreign corporation operating upon for¬ 
eign soil, was not entitled to the benefits of the War Min¬ 
erals Act of March 2, 1919. (See Exhibit “D” of the 
petition”.) 

On March 3, 1923, the Secretary of the Interior, after a 
full hearing of the case, and after consideration of the 
briefs presented on behalf of the claimant corporation, de¬ 
clined to reconsider the case upon its merits, as he decided 
that he had no authority to allow the claim “of one not a 
citizen of the United States and for losses occurring in 
operations within another country”. (See Exhibit “E” 
of the petition.) 
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The respondent says that the action of the Secretary of 
the Interior, as aforesaid, in declining to reopen the claim 
upon its merits, left the former decision of January 25, 
1921, in full force and effect. The respondent says that 
that said decision was and is a final and conclusive deter¬ 
mination that Aguilera y. Compania, as a tnatter of fact, 
sustained no loss whatever in producing of preparing to 
produce manganese, which came within the scope of the 

War Minerals Act. The Secretarysaid decision, 

31 accordingly, is not subject to review hy the court. 

Having answered the petition fully, the respond¬ 
ent asks to be hence dismissed with costs. 

RAY LYMAN WILBUR, 
Secretary of the Interior. 

32 District of Columbia, ss: 

I 

Ray Lyman Wilbur, being first duly swoiin, on his oath 
says that he has read the foregoing answer by him sub¬ 
scribed, and knows the contents thereof, and that the mat¬ 
ters therein stated of his own knowledge are true, and those 
stated on information and belief he believes to be true. 

RAY LYMAtf WILBUR. 

i 

Subscribed and sworn to before me this 13 day of June, 
1930. 

(Sgd.) W. BERTRAND ACK^R, 

[seal.] Notary Public in and for the 

District of Columbia. 

(Signed) E. C. FINNEY, 

Solicitor, Department of the Interior; 

(Signed) 0. H. GRAVjES, 

Assistant to the Solicitor, 
Attorneys for the Respondent. 

| 

33 Memorandum. 

Filed Jul. 9, 1932. I 

The exhibits with the petition in this case show that the 
claim before the Secretary of the Interior was made by the 
Aguilera y Compania, through its Secretary and Treasurer, 
one of the holders of its capital stock, and the Secretary of 
the Interior expressly found the claimant t o be a Cub an no 
„ poration . No claim appears to have been presented to the 
Secretary by the Aguilera y Compania as a partnership or 
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on behalf of the petitioner either as an individual or as a 
member of a partnership. It is urged that the petitioner 
cannot be recognized as succeeding to the rights of the claim¬ 
ant corporation, and that his petition should be dismissed 
on the ground he has no standing before the Court under 
the Act of February 13, 1929. 

The particular ruling of the Secretary, here complained 
of as erroneous, is set out in his refusal to reconsider the 
claim of the Aguilera y Compania (which had been previ¬ 
ously rejected) as follows: 

f “I cannot conclude that I have the authority, even under 
the equitable relief provisions of the Remedial Act, to allow 
a claim of this character to one not a citizen of the United 
States and for losses occurring in operations within an¬ 
other country.” 

V 

It is urged that a prior decision of this Court in Com¬ 
pania Minora de Jutinicum v. Wilbur, Equity No. 50,982, 
fullv sustains this conclusion of the Secretary. In that 
case, the Court, through Mr. Justice Gordon, sustained the 
Secretary in holding that he was without authority to settle 
the claim of a Cuban corporation, all of the stock- 

34 holders of which were Cubans, and the mining opera¬ 
tions of which were carried on in Cuba. The fact 

that one of the stockholders in the present case was a citizen 
of the United States, or, even if the claimant be regarded as 
a partnership, that one of its members was such citizen, 
would not, it is thought, materially change the situation. 
The purpose of the War Minerals Act (Oct 5, 1918) was to 
encourage the production in the United States of minerals, 
of which there was an inadequate supply, or which had for¬ 
merly been largely imported. 

On both grounds above set out, it is held that the petition 
should be dismissed. Decree accordingly may be settled on 
notice. 

JOSEPH W. COX, 

Justice. 

July 9, 1932. 

35 Decree. 

Filed Jul. 14, 1932. 

This cause came on to be heard at this term upon the peti¬ 
tion and the motion of the respondent to dismiss the same, 
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and was argued by counsel; and thereupon, upon considera¬ 
tion thereof, it is this 14th day of July, 1932, adjudged, or¬ 
dered, and decreed that the said motion be and the same is 
sustained, and the petitioner electing to standi on his peti¬ 
tion, the said petition is hereby dismissed. 

JOSEPH W[. COX, 

J ustice. 

From the foregoing decree the petitioner, ^n open court 
and at the time of signing the said decree, pr^iys an appeal 
to the Court of Appeals, and the same hereby is allowed. 
The amount of the bond for costs incident to the appeal is 
fixed at one hundred dollars with leave to deposit fifty dol¬ 
lars with the clerk of this court in lieu thereof] 

JOSEPH W 


COX, 

Justice. 
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Memorandu m. 

August 3, 1932.—$50 deposited in lieu 


of bond. 


Assignment of Errors. 

Filed Aug. 3, 1932. 

I 

Eugenio Aguilera y Kindelan, surviving member of the 
partnership that traded and conducted business under the 
name and style Aguilera y Compania, appellanj, assigns the 
following error by the Supreme Court of th^ District of 
Columbia in dismissing appellant’s petition uhder the re¬ 
spondent’s motion to dismiss: 

I. Error in the conclusion of fact (if constituable or in¬ 
terpretable as a conclusion of fact, in view of the circum¬ 
stance that the proceeding was heard and determined on the 
petition and the motion to dismiss the same), which seems 
to have been made in and by the second sentence in the 
“Memorandum” which was filed in the proceeding by the 
Honorable Court below, to-wit: 

“No claim appears to have been presented to the Secre¬ 
tary by the Aguilera y Compania as a partnership or on be¬ 
half of the petitioner either as an individual or a member 
of a partnership.” 

II. Error in failing affirmatively to conclude on the alle¬ 
gations of the petition (the truth of which was aldmitted for 
all the purposes of the proceeding under the petition and 
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the motion to dismiss), that a claim under the Act of 

37 Congress of March 2,1919, c. 94, 40 Stat., 1272, 4, and 
the acts amendatory thereto, was presented to and 

prosecuted before the respondent’s predecessor in office as 
a claim by a partnership under the name and style of 
Aguilera y Compania. 

III. Error in failing affirmatively to conclude on the alle¬ 
gations of the petition (the truth of which was admitted for 
all the purposes of the proceeding under the petition and 
and motion to dismiss), “that there was not before the per¬ 
sons who pronounced such judgments [meaning the judg¬ 
ments of the respondent’s predecessors in office pursuant 
to which they rejected the appellant’s aforesaid claim on 
the assigned ground that it was a claim by a Cuban corpora¬ 
tion], any substantial or other evidence whatever to support 
a conclusion or decision that Aguilera y Compania, as afore¬ 
said, by whom the claim aforesaid was made and prose¬ 
cuted, was a Cuban or any other corporation, foreign or 
domestic.” 

IV. Error in affirmativelv deciding that “even if the 
claimant be regarded as a partnership,” the construction of 
the 5th section of the act of March 2, 1919, supra , pursuant 
to which the claim was rejected by the respondent’s prede¬ 
cessors in office, was correctly expressive of the legislative 
intent under the said section. 

V. Error in failing to decide that the true legislative in¬ 
tent under the 5th section of the Act of March 2,1919, supra , 
was to reimburse!for losses sustained in the production of 

manganese in compliance with a request or demand 

38 by anv of tlie governmental agencies mentioned in 
the said section, irrespective of whether the produc¬ 
tion was within the United States or within any foreign 

countrv which was either an allv of the United States in the 
• * 

war against Germany or a neutral in said war, and irrespec¬ 
tive of whether the production was by a natural “person” 
who was a national of the United States or of any such 
foreign country, or by a “firm” which was composed ex¬ 
clusively, or in part only, of a national or nationals of the 
United States and a national or nationals of such foreign 
country, or by a “corporation” which was either domestic 
or foreign with reference to the United States. 

VI. Error in construing the 5th section of the Act of 
March 2, 1919, supra , as a relief measure which Congress 
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intended to limit and restrict in its administration only to 
persons, firms, and/or corporations who, in compliance with 
such a request or demand as is referred to in the section 
had prepared to produce or did produce certain ores or 
minerals in the United States. 

VII. Error in concluding that the requests ox] demands to 
which the 5th section of the Act of March 2, [1919, supra, 
refers, were intended by Congress to mean ofily such re¬ 
quests or demands as were made with a view “to encourage 
the production in the United States of minerals, of which 
there was an inadequate supply, or which had formerly been 
largely imported.” 

39 VIII. Error in failing to decide that the aforesaid 
requests or demands were intended by Congress to 
mean, (as they were declared to mean by the Attorney 
General of the United States, 32 Op. Atty. Gen., 7) to be 
requests or demands to produce or to prepare to produce 
specific ores or minerals, regardless of the situs of the 
property (whether in the United States or elsewhere) 
where they might be produced with advantage to the 
United States. 

IX. Error in deciding that the 5th section of the Act of 
March 2, 1919, supra, was not intended to reimburse and 
indemnify a partnership composed of a citizen of the 
United States and two citizens of the Republic of Cuba, 
for anv losses reimbursable under that section ivhich were 
sustained by the partnership in conducting miijing opera¬ 
tions in the Republic of Cuba under and in pursuance of a 
request or demand by any of the governmental agencies 
mentioned in the aforesaid section. 

X. Error in deciding that a loss sustained by a citizen 
of the United States, as a member of a partnership that 
conducted in the Republic of Cuba, in pursuance of a re¬ 
quest or demand by one or more of the governmental 
agencies mentioned in the aforesaid 5th section, operations 
of the character referred to in the petition herein, is not 
entitled to reimbursement under the aforesaid jsection of 
the loss sustained bv him as a member of such partnership. 

CLIFFORD W. RAW, 
Attorney for the Appellant . 

PATRICK W. LOUGHRAN, 

Of Counsel for the Appellant . 
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40 Service of a copy of the foregoing assignment of 
error is acknowledged this 3d dav of August, 1932'. 

0. H. GRAVES, 
Attorney for Appellee. 

41 Designation for Preparation of Record. 

Filed Aug. 3, 1932. 

The petitioner having perfected an appeal herein to the 
Court of Appeals of the District of Columbia on August 
3, 1932. hereby requests the Clerk of the Supreme Court 
of the District of Columbia to prepare, at petitioner’s ex¬ 
pense, a transcript of the record on appeal, including 
therein the following papers and proceedings, namely: 

I. Petition and all exhibits thereto. 

II. Respondent’s motion to dismiss and subjoined 
answer to the petition. 

III. Justice Cox’s memorandum of opinion, filed Julv 9, 
1932. 

IV. The Court’s decree sustaining the motion to dismiss 
and dismissing the bill, and the note of appeal and the 
order for security for costs which are appended to said 
decree. 

V. Clerk’s note of making of deposit of $50.00 as secur- 
itv for the costs. 

VI. Assignment of error. 

VII. Copv of this designation. 

CLIFFORD W. RAW, 
Attorney for Petitioner and Appellant. 

PATRICK H. LOUGHRAN, 

Of Counsel for Petitioner and Appellant. 

Service of copy of this Designation for Preparation of 
Record acknowledged this 3d day of August, 1932. 

1 * O. H. GRAVES, 

Attorney for Appellee. 

42 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
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pages numbered from 1 to 41, both inclusive* to be a true 
and correct transcript of the record, according} to directions 
of counsel herein filed, copy of which is mad^ part of this 
transcript, in cause No. 51044 in Equity, wherein Eugenio 
Aguilera Y Kindelan, surviving member of the partnership 
of which Pedro Aguilera Y Kindelan and Charles F. Band 
Smith, deceased, were the other members, &c.,; is Petitioner 
and Ray L. Wilbur, Secretary of the Interior, is Respond¬ 
ent, as the same remains upon the files and of lecord in said 
Court. 

Tn testimonv whereof I hereunto subscribe mv name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of August, 1932. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

I Clerk. 

By CHAS. B. COFLIN, I 

Asst. Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5763. Eugenio Aguilera v Kindelan, surviving mem¬ 
ber, &c., appellant, vs. Ray L. Wilbur, Secretary, &c. 
Court of Appeals, District of Columbia. Filed Aug. 11, 
1932. Henry W. Hodges, Clerk. 
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In The Court of Appeals of The 
District of Columbia 

OCTOBER TERM, 1932 

No. 5763 

EUGENIO AGUILERA Y KINDELAN, SURVIVING 
MEMBER OF THE CUBAN PARTNERSHIP OF 
WHICH PEDRO AGUILERA Y KINDELAN AND 
CHARLES F. RAND Y SMITH, BOTH DECEASED, 
WERE THE OTHER MEMBERS, AND THAlr TRADED 
AND CONDUCTED BUSINESS UNDER T^E NAME 
AND STYLE AGUILERA Y COMPANIA, APPELLANT, 

I 

VS. 

RAY LYMAN WILBUR. SECRETARY OF THE INTE¬ 
RIOR, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


Brief for Appellant 


SUMMARY STATEMENT. 

The appellant filed in the court below a petition under a spe¬ 
cial jurisdictional act. viz., the Act of February 13, 1929, c. 182, 
45 Stat., 1166. (R. 2 to 23. For the text of the said act, see 

Appendix, p. 89.) Such petition was dismissed on the appellee’s 
motion to dismiss (R. 23). Appellant elected to st^nd on his 
petition. A final decree of dismissal was entered. The case is 
here on appeal from such decree (R. 26, 27). The ciourt below 
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filed a “memorandum” (R. 25, 26) wherein are stated the con¬ 
siderations that induced the decree of dismissal. 


STATEMENT OF THE CASE. 

(A) The Legal Basis for the Appellant’s Petition in the Court 
belozi? and His Case as Set Out in the Petition. 

The so-called special jurisdictional act of February 13, 1929, 
c. 1S2, 45 Stat., 1166 (Appendix, p. 89). conferred jurisdiction 
on the court below: 

“to review the final decision of, the Secretary of the Interior 

* 

upon any question of law which has arisen or may hereafter 
arise in the adjustment, liquidation, and payment” 

of any claim under the 5th section of the Act of March 2, 1919, 
c. 94, 40 Stat., 1272, 1274 (Appendix, p. 86), as very materially 
amended by the act of November 23, 1921, c. 137, 42 Stat., 
322 (Appendix, p. 88). These two acts are commonly known as 
the War Minerals Relief Acts, a phrase which should not be con¬ 
fused with the other phrase, to-wit. War Minerals Act, which 
refers exclusively to the act of October 5, 1918, c. 181. 40 Stat., 
1009. which is not printed in the Appendix to this brief for the 
reason that no provision in the said 1918 act has the slightest 
value as an aid to the construction of the War Minerals Relief 
Acts in any respect material under the issue in this proceeding. 

The aforesaid special jurisdictional act of 1929 provides that 
the jurisdiction conferred thereby may be invoked by 

“any claimant who has filed with the Secretary of the In¬ 
terior * * * a claim under said acts generally known 

as the War Minerals Acts (Fortieth Statutes, page 1272), 
and its amendments.” 

The aforesaid 1919 act. in the first paragraph of the 5th sec¬ 
tion thereof, provides: 

“That the Secretary of the Interior be, and he hereby is au¬ 
thorized to adjust, liquidate, and pay such net losses as have 
been suffered by any person, firm, or corporation, by reason 
of producing or preparing to produce, either manganese, 
chrome, pyrites, or tungsten in compliance with the request 
or demand of the Department of the Interior, the War In- 


E. A. Y KINDELAN VS. R. L. WILBUR, SEC 


Y. 


dustries Board, the War Trade Board, the Shipping Board, 
or the Emergency Fleet Corporation to supply the urgent 
needs of the Nation in the prosecution of the \jvar.” (Em¬ 
phasis supplied.) 

In the light only of the foregoing excerpt from the first para¬ 
graph of the aforesaid 5th section, the authority “to adjust, 
liquidate and pay’’ is very broad. However, in succeeding para¬ 
graphs of the section, several important limitations i|ipon the ex¬ 
ercise of the authority are definitely prescribed. The act of 1921, 

amendatory 
of a “pro¬ 
base of re- 
it is said 


supra, which is amendatory of the said 5th section, is 
by the addition “to the first paragraph of section 5’ 
viso.” Such “proviso’" very greatly broadened the 
lief to so-called war minerals claimants for therein 
“That all claimants who * * * in good fait^i expended 

money in producing or preparing to produce any pf the ores 
* * * shall he reimbursed such net losses as thekr may have 

incurred and are in justice and equity entitled to * * 

(Emphasis supplied.) Thus “good faith” was made the criterion 
for judgment as to what expenditures should be considered in de¬ 
termining whether “justice and equity” required reimbursing for 
whatever losses were sustained in connection with expenditures; 
and the words “shall be reimbursed” were words of mandate to 
the Secretary of the Interior to exercise his authority to “adjust, 
liquidate, and pay” in accordance with that criterion. 

The appellant’s petition to the court below (the aforesaid spe¬ 
cial jurisdictional act providing for the initiation of proceedings 
thereunder by petition) alleges, in substance (R. 2-23) : 

1st, That the petitioner is a resident and citizen of tljie Republic 
of Cuba: that he and two others, namely Pedro Aguilera y Kinde- 
lan, deceased, who was a resident and citizen of Cuba, qnd Charles 
F. Rand y Smith, also deceased, who was a citizen of the United 
States and also a citizen and resident of the State of New York, 
a? a Cuban partnership under the style or title of the 
Compania, made claim under the 5th section of the 
supra (Appendix, p. 86), for payment of the “net losses” they 
had sustained in complying with a request or demand by repre¬ 
sentatives of the United States Shipping Board and the Depart¬ 
ment of the Interior to increase and facilitate the production of 
manganese, for use thereof by the Government of tpe United 


Aguilera y 
1919 Act, 
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States, through and by the construction of a railway from the 
mines of manganese of the Aguilera y Compania in the Ysabelita 
district, to an existing railway station known as El Cristo, in the 
Republic of Cuba (Par. I of the petition, R. 1; exhibit B to the 
petition, R. 8 and 9: opinion of Ira E. Robinson. Commissioner, 
exhibit D to the petition. R. 18-20; affidavit of, Charles F. Rand, 
and statement of E. Gybbon Spillsbury, both in exhibit C to 
the petition, R. 12-18). 

2nd, That throughout the entire course of consideration of the 
claim of the partners, as aforesaid, by the Secretary of the In¬ 
terior, such claim was viewed, found and concluded to be a claim 
by a Cuban corporation, under the name Aguilera y Compania. 
That such view, finding, or conclusion was taken, made or formed 

in the absence of “anv substantial or other evidence whatever to 

* 

support a conclusion or decision that Aguilera y Compania, 
aforesaid, by whom the claim aforesaid was made and prosecuted, 
was a Cuban or any other corporation, foreign or domestic.” 
(Pars. I, VII, and VIII of the petition, R. 1, 5, and 6.) 

3rd, That on January 25, 1921, the Secretary of the Interior 
found in action by him on the aforesaid claim that “the opera¬ 
tion resulted in a profit and not a loss” and upon said finding de¬ 
cided that the claim should be denied and did deny it. ( Par. Ill 
of petition, R. 3, exhibit A to the petition, R. 8.) That, however, 
such finding and such decision were based upon and adoptive of a 
recommendation to the Secretary of the Interior which had been 
made to him by so-called Commissioners (exhibit B to the peti¬ 
tion, R. 8-12), wherein said commissioners concluded that a re¬ 
quest or demand by representatives of the Government of the 
United States to or upon the Aguilera y Compania to construct a 
railway from the mines of said company to an existing railway 
station, was unauthorized by any law of the United States, and, 
therefore, that the losses sustained by the said company in com¬ 
plying with such a request or demand should be “offset by profits 
from the mining of ore” by the company. (Congress had never 
expressly, or otherwise, authorized any form of so-called stimula¬ 
tion to the production of so-called war minerals.) 

The so-called commissioners’ recommendation contained these 
statements: 

“This is a claim for losses alleged to have been sustained in 
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producing- manganese from the Ysabelita Man 
near Santiago de Cuba. 

******* 

“Claimant also operated the Panupo mine, nine miles from 
the Ysabelita mines. 

“The date of request to produce manganese was first fixed as 
February 18, 1918, that being the day of, the arrival of Mr. 
Burch of the Bureau of Mines and Mr. Burchard of the 
Geological Survey, in Havana, Cuba. 

******* 

“It appears from the facts in this case that claimant began pro¬ 
ducing manganese ore from these mines before the declara¬ 
tion of war by the United States Government jigainst Ger¬ 
many. 

******* 

“If the date of stimulation be taken as of February 18, 1918, 
the profits less profits on purchased ore between rtebruary 18, 
1918, and November 12, 1918, amounted to $45,651.55 in 
excess of the expenditures made during the same period, 
which expenditures include the construction of a Railroad and 
other appliances amounting to $104,922.83 claijned in this 
case. If the date of request to increase production be taken 
as made on January 20, 1918, in Washington, ]D. C., the 
profits were still large. 

******* 


ganese mines 


“* * * the claimant contends that it had a rigljt to regard 


the request to build a railroad and other appliance^ as distinct 
and separate from the request to produce ore” (Exhibit B to 
petition, R. 8-12). 

4th, That thereafter the Aguilera y Compania moved for a re¬ 
hearing of the claim aforesaid. On the rehearing th^ Secretary 
of the Interior, on March 3, 1923, in action by him on a recom¬ 
mendation to him by a so-called commissioner, adhered to the 
former decision of rejection of the claim but adhered on grounds 
different from those assigned for such former decision, the 
ground of the decision on the rehearing having been snated thus: 

“I cannot conclude that I have the authority, even under the 
equitable provisions of the Remedial Act, to allow a claim 
of this character to one not a citizen of the United States 
and for losses accruing in operations within another coun- 
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try/’ (Pars. IV and V of the petition, R. 3 and 4, ex¬ 
hibit E to the petition, R. 20.) 

That the recommendation in action on which the decision on 
rehearing was rendered contained these statements: 

“The claimant is a Cuban corporation engaged in the business 
of mining and producing ore in Cuba. It was so engaged 
before the outbreak of the war and was carrying on a profit¬ 
able business operating two separate properties or mines, one 
called the Panupo on the main line of the Cuban Railroad 
and one called the Ysabelita, the ore from which was trans¬ 
ported to the railroad by oxcarts. The claim arises out of 
the construction by the claimant of a branch railroad of 
about four miles from El Cristo on the main line of the 
Cuban Railroad to Ysabelita mine owned by the claimant, 
and the installation of additional equipment in order to in¬ 
crease the output of manganese by creating adequate trans¬ 
portation facilities for the Ysabelita district. 

“We are met at the threshold of the case by the question whether 
foreign persons or corporations operating on foreign soil 
may claim the benefits of the Act. This question was raised 
and discussed at the oral hearing and claimant has filed a 
brief urging that the relief provided cannot be limited solely 
to citizens of the United States. 

“In my opinion, however, foreign persons or corporations on 
foreign soil are not within the purview of the law and can¬ 
not qualify as claimants thereunder.” (Exhibit D to the pe¬ 
tition, R. 18-20.) 

5th, That thereafter the said Charles F. Rand, the member of 
the partnership known as Aguilera y Compania who was a citizen 
and resident of the United States, petitioned the Secretary of 
the Interior for payment to him, the said Rand, of such propor¬ 
tion of the “net losses” aforesaid as was equal to the proportion 
of his interest as a partner in Aguilera y Compania. That on 
September 6, 1924, the Secretary of the Interior, still persisting 
in treating and regarding the claim aforesaid as one made by a 
Cuban corporation, refused to pay such proportion of the afore¬ 
said “net losses” to the said Rand, and based the refusal upon 
this conclusion, to-wit: 

“The claimant of, record is the Aguilera y Compania, a foreign 
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corporation. This corporation, not an American stock¬ 
holder, was the operator, and it is this corporation and not 
the individual stockholder which the Secretary jmust recog¬ 
nize/’ (Par. VI of the petition, R. 4 and 5, and exhibit F 
to the petition, R. 21 and 22.) 

“The final decision of the Secretary of the Interior,” within 
the meaning of these words as used in the special jurisdictional 
act of 1929, having been that the Aguilera y Corppania was 
without the status or the right of a claimant under the War 
Minerals Relief Acts, this appellant within the period prescribed 
in said act for the initiation of a proceeding thereunder, filed in 
the court below the petition aforesaid for review of tHat decision. 

The petition prays for a construction of the 5th section of the 
act of 1919, supra, under which the “net losses” to which the sec¬ 
tion refers would be payable to aliens who sustained such losses 
in so-called stimulated operations in foreign countriesj, as well as 
to citizens of the United States and/or aliens who sustained such 
losses in such operations within the United States (R. 7). It 
also prays, but in the alternative, for a construction t>f the said 
section under which a Cuban or other foreign partnership would 
be qualified or competent to maintain a claim thereunder for that 
proportion of the “net losses” of such a partnership in stimulated 

d be equal 
a member 


operations conducted in a foreign country which wou 
to the proportion of the interest in such a partnership o 
thereof who was or is a citizen of the United States (R. 7). 


( B ) The Objection to the Jurisdiction , or the So-Called 

Motion to Dismiss. 

Appellee’s objection to the jurisdiction of the court b^low is en¬ 
titled by him “Motion to Dismiss.” It was filed as a part of a 
writing denominated “Respondent’s Answer to the Petjtion,” (R. 
23-25) : but is apart and separate from the answer wherein, and 
at the beginning thereof, there appears this statement: 

“Without waiving the aforesaid motion to dismiss;, but still 
insisting thereon, the respondent, Ray Lyman Wilbur, for 
answer to the petition in this case says as follows,” etc. 

That the alleged motion to dismiss is in truth an objection to 
the jurisdiction is evident from its terms, to wit: j 

“The respondent, Ray Lyman Wilbur, moves the cojirt to dis- 
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miss the petition in the above-entitled case, and to quash and 
abate the writ of subpoena issued pursuant thereto, because 
it appears upon the face of the said petition that the peti¬ 
tioner, Eugenio Aguilera v Kindelan, is a citizen and resi¬ 
dent of the Republic of Cuba, and that he therefore is not 
entitled to institute and maintain a suit pursuant to the act 
of February 13, 1929, either in his own right or as the sur¬ 
viving member of a partnership. 

The respondent asks the same benefit of this motion as though 
the objection it presents had been raised by demurrer or 
plea.” 

The so-called motion to dismiss is, therefore, not a permissible 
motion under Equity Rule 28 of the court below (which is 
identical with Equity Rule 29 for the governance of courts of 
equity of the United States). For it is apparent from these 
words therein, to wit. “and to quash and abate the writ of sub¬ 
poena issued pursuant thereto,” that it is a challenge to the juris¬ 
diction of the court and not a challenge of the petition on the 
ground that the appellant is shown thereby not to be one entitled 
to the benefits of the War Minerals Relief Acts. 

If appellee actually intended to challenge the court’s jurisdic¬ 
tion he should have done so under a special appearance. And 
that he probably did not actually so intend is inferable from the 
circumstance that the alleged motion to dismiss, which, judged 
in the light of its terms, is an objection to the jurisdiction, was 
filed with an answer by him. An answer is a waiver of objec¬ 
tion to jurisdiction, but, of course, is not creative of jurisdiction; 
and, therefore, the court below, if of the opinion that it was with¬ 
out jurisdiction, would have been obligated “to quash and abate 
the writ of subpoena” in the absence of a formal objection to the 
jurisdiction. But this the lower court did not do. On the con¬ 
trary. it exercised jurisdiction. 

Under now rather ancient equity practice it was possible to de¬ 
mur to the relief on objections to the jurisdiction: to the person; 
or to the matters of the bill, either in substance or in form. Even 
a demurrer ore tenus was allowable; and appellee’s argument in 
the court below under his aforesaid so-called motion to dismiss 
took the range of one under such a demurrer. Such argument 
evinced a construction by the appellee, perforce of his own con¬ 
duct in the lower court, of his objection to the jurisdiction as 
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something which he intended would serve all the 
motion to dismiss. For in his argument below the 
the court to search the record, i. e. the petition, under 
motion to dismiss. 

And because of such argument, and because of 
the court below, and because of appellee’s description 
jection to the jurisdiction as a motion to dismiss, the 
tion will be referred to hereinafter as a motion to 
will comport with a peculiar situation that exists i 
namely, one created by an actual, although not expj-ess, over¬ 
ruling of an objection to the jurisdiction and a treatment of such 
objection by the court, with the consent of the partie^, as a mo¬ 
tion to dismiss under which, at the instance of the appellee, the 
court searched the record, i. e. the petition. 

Clearly, the question the appellee presented to the court un¬ 
der the motion to dismiss was whether the special jurisdic¬ 
tional act of 1929 conferred a jurisdiction which was so re¬ 
stricted and limited as to render invalid, for want o^ jurisdic¬ 
tion, any action whatever by the court below on a petition there¬ 
under by a person who was a citizen and resident of Cfuba other 
than an action of dismissal of the petition. Such a question, of 
course, is a wholly different question from the one the court be¬ 
low decided in the action it took on the aforesaid motion, to-wit: 
Whether the Aguilera v Compania was disqualified as a claimant 
under the War Minerals Relief Acts, because it was a Cuban 
partnership and because the net losses for which it sought reim¬ 
bursement under those acts were sustained in so-called Stimulated 
operations for the production of manganese in the Republic of 
Cuba. 

Quite plainly a proposition that a court is without jurisdiction 
is essentially different from a proposition that a plaintiff is with¬ 
out a cause of action at law or a ground of, suit in equity. It was 
the former proposition that was assigned to support the motion, 
and not the latter. But it was the latter proposition, an(d not the 
former, on which the court passed in sustaining the mcjtion. In 
other words, the court below exercised the jurisdiction \^hich the 
motion to dismiss must be interpreted as asserting did uot exist. 
The “memorandum” opinion of the court below, considered in 
the light of the terms of the motion to dismiss, renders all this 
too patent for any doubt to exist concerning it. 
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What occurred below was, of course, this: The court construed 
the proposition upon which the motion to dismiss was rested as 
one which was intended to raise a question as to the qualification 
of Aguilera y Compania as an applicant for the benefits of the 
War Minerals Relief Acts, and not one which was intended to 
challenge the jurisdiction of the court to determine on its merits 
a petition under the special jurisdictional act of 1929 by and in 
behalf of Aguilera y Compania. The appellant chooses to say 
that the lower court so construed the ground of the motion to 
dismiss and not to say that the court ignored or disregarded such 
ground, because i to say the latter might seem to appear to say 
that the lower court sustained the motion to dismiss on an as¬ 
signed ground or reason which the conduct of the parties before 
that court did not justify it in assigning. 

It may not be exactly true that the appellee consciously assented 
to the aforesaid construction by the court. However, it is exactly 
true that the appellant did. But the appellee's sundry contentions 
in the lower court were of a nature or trend indicating rather 
plainly a belief that under a motion to dismiss which did nothing 
more than challenge the jurisdiction of the court, it was proper 
and permissible to argue that the appellant had not stated a cause 
of action at law or in equity, 1st, because Congress had withheld 
from the appellant, and all other aliens who had conducted so- 
called stimulated ore production operations abroad, the right un¬ 
der section 5 of the 1919 act to reimbursement for net losses 
sustained in such operations, and, 2nd, that, even if Congress had 
not withheld such right from the appellant, but had granted it, 
the appellant had not sustained a loss of the character that was 
reimbursable under the said section. 

(C) The Lower Court's “Memorandum” Opinion. 

It is evident from the terms of the lower court’s “memoran¬ 
dum” opinion (R. 25 and 26) that, as remarked heretofore, the 
motion to dismiss was not sustained below on the ground assigned 
in support of the motion. The court took jurisdiction, contrary 
to the contention stated in the motion, and dismissed the petition 
for the stated reason that the petitioner was without right to the 
benefits of the War Minerals Relief Acts, i. e., was not qualified 
to maintain a claim under the 5th section of the act of 1919, 
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supra, either in behalf of the partnership of Aguilera y Compania 
or in its behalf to the extent of the interest in the partnership of 
Charles F. Rand, an American citizen. 

What the court indicated it regarded as sufficierit considera¬ 
tions for its aforesaid conclusion were (1st) a previous decision 
in another division of the court in another case, that aliens whose 
mining operations were conducted in foreign countrjes were in¬ 
tended by Congress to be barred from the benefits bf the War 
Minerals Relief Acts, and, (2nd), that the act of October 5, 1918, 
c. 181, 40 Stat., 1009, in the opinion of the court, was intended “to 
encourage the production in the United States of certain minerals,” 
etc. 

I 

( D ) The Essential Differences between the Distant Qase and the 
Compania Minera de Jutinicum Case, Now in This Court . 

There is in this Court a case entitled Compania Minera de 
Jutinicum v. Ray Lyman Wilbur, Secretary of the Interior, 
Docket No. 5766. It was determined in the court bejow, before 
the instant case was heard therein, and was determined in a divi¬ 
sion of that court other than the division wherein the instant case 
was determined. The “Memorandum” of the lower eburt in the 
instant case shows that the court regarded the case 4 s ruled by 
the construction of the 5th section of the act of 1919 which it 
made in the Compania Minera de Jutinicum case. But the two 
cases are similar only to the extent that in each the petitioner is 
of Cuban citizenship and the mining operations were conducted 
in Cuba. They are entirely dissimilar in all other respects of im¬ 
portance in connection with their merits. 

For instance: In the Compania Minera de Jutinicum case the 
court below concluded (a) that “The Secretary also decided that 


stimulation as required by the act had not been established by the 
claimant,” and (b) “that the losses for which the petitioners 
sought reimbursement were due to breach of contract or the 
claimant’s failure to avail itself of the remedy against loss under 
the contract.” Those conclusions were reached under a motion 
to dismiss the petition and, therefore, necessarily wefe conclu¬ 
sions founded on the allegations of the petition which stood ad¬ 
mitted for all the purposes of the motion. No such conclusions 
could have a foundation in the allegations of the petition in the 
present case. 
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It was also concluded by the court below in the Compania 
Minera de Jutinicum case as follows: 

“Moreover, there are not sufficient allegations of fact in the 
bill to bring the claim within the provisions of the act under 
any circumstances.” 

That was not concluded by the court below in the instant case. 
“Any circumstances” were not open for consideration by the 
court under the motion to dismiss in the present case; nor did the 
appellee in the court below, although he urged “three defenses” 
under a motion to dismiss that set up only one, argue that in “any 
circumstances” the petition should be dismissed. 

ASSIGNMENT OF ERROR. 

Under the assignment of error (R. 27-29) the following ques¬ 
tions of law are presented on this appeal: Did the Supreme Court 
of the District of Columbia err— 

a. Specification of error I (R. 27). In implying, at least, if 
not in reality making, a finding of fact, to-wit, that no claim un¬ 
der the War Minerals Relief Acts had been presented to the Sec¬ 
retary of the Interior “by the Aguilera y Compania as a partner¬ 
ship” (The motion to dismiss necessarily admitted the allegation 
in the petition that the claim aforesaid had been so presented by 
the said company as a partnership). 

b. Specifications of error II and III (R. 27 and 28). In fail¬ 
ing to find, (if a finding as to whether a claim had been presented 
by the said company as a partnership or as a corporation was 
deemed material or necessary to an adjudication of the merits of 
the motion to dismiss), that a claim had been presented by 
Aguilera y Compania as a partnership, as alleged in the petition. 

c. Specifications of error IV, V and VI (R. 28 and 29). In 
deciding that citizens of the Republic of Cuba who had sustained 
losses in the production of manganese in that Republic in com¬ 
pliance with such a request or demand as is referred to in the 
War Minerals Relief Acts were not entitled to claim the benefits 
of those acts. 

d. Specifications of error VII and VIII (R. 29). In decid¬ 
ing that it was the intent of Congress that the request or demand 
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that a part- 


referred to in the War Minerals Relief Acts should be interpreted 
to mean only a request or demand for the production of certain 
ores from properties or lands within the United Sta: 

e. Specification of error IX (R. 29). In deciding 
nership, composed of a citizen of the United States and two 
citizens of the Republic of Cuba, which complied wi^h a request 
or demand, such as is referred to in the War Minerals Relief 
Acts, for the production of manganese in Cuba, and which sus¬ 
tained losses in so doing, was not entitled to make ahd maintain 
a claim under the War Minerals Relief Acts. 

I 

f. Specification of error X. (R. 29.) In deciding that the ap¬ 
pellant, as the sole surviving member of a partnership such as is 
described in “e” above, was not entitled to make and maintain a 
claim under the War Minerals Relief Acts for payment of that 
proportion of the losses which were sustained by the partnership 
as stated in “e” above, which was the same as the proportion of 
the interest in the partnership which was held, at the |time of his 
death, bv the member thereof who was a citizen of the United 
States. 

ARGUMENT 

i 

I. The right of aliens to invoke the jurisdiction of courts 
of the United States. 

The motion to dismiss is based upon the proposition that the 
Act of February 13, 1929, c. 182, 45 Stat. 1166, (Appendix, 
p. 98) withholds from the court jurisdiction over a petition un¬ 
der that statute if the petitioner is an alien. It is stated in the 
motion that the petitioner 

1 

“is a citizen and resident of the Republic of Cuba, and that 
he therefore is not entitled to institute and maintain a suit 
pursuant to the Act of February 13, 1929.” (Emphasis 
supplied.) 

But we cannot discover in the aforesaid statute an Express or 
implied intent on the part of Congress to limit the jurisdiction 
of the lower court thereunder to petitions by citizehs of the 
United States only. Neither can we find therein an in::ent to af¬ 
fect in the slightest degree the jurisdiction which that court pos¬ 
sesses by virtue of Sections 61 and 85 of the Code of Law for 
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the District of Columbia (Title 18, Sections 43, 44 and 91 of 
the same Code to March 4, 1929). 

Prior to the time the motion to dismiss was filed, appellant’s 
counsel had had no cause to doubt that the Equity Division, as 
well as the so-called Common Law Division, of the Supreme 
Court of the District of Columbia had jurisdiction over suits or 
actions by non-resident aliens to the same extent that jurisdiction 
existed with reference to suits or actions by non-residents gener¬ 
ally. It had been supposed that aliens, by the policy and practice 
of the courts of the United States, to sav nothing of the legisla- 
tion relating to their respective jurisdictions, were ordinarily per¬ 
mitted to resort to such courts for the redress of wrongs and the 
protection of their rights. It had been assumed that the basic 
warrant for the policy and practice, to say nothing of such legis¬ 
lation, was in the second section of Article Three of the Con¬ 
stitution wherein the extent of the Federal judicial power is stated. 
Such power is therein declared to extend 

“to controversies * * * between a State, or the citizens 

thereof, and foreign States, citizens or subjects.” 

Also, knowing that the Supreme Court of the United States 
had declared with regard to the phrases “no person” and “any 
person” (as used in the Fifth Amendment), and the phrase “any 
person” (as used in the Fourteenth Amendment), that each of 
them was inclusive of aliens as well as of citizens, it was believed 
that it was inherent in the Federal Constitution that aliens, resi¬ 
dent or nonresident, should not be denied the protection of the 
Federal judicial power against wrongs from any source, whether 
governmental or otherwise, if that power was sufficiently broad 
to afford the protection. The most recent of that Court’s declara¬ 
tions to this effect was made in Russian Volunteer Fleet v. United 
States , 282 U. S. 481, in which it was held that the fact that the 
alien corporation was a national of Russia, the existing govern¬ 
ment of which had not been accorded the recognition of the 
United States, was not a ground for denial to it of the protec¬ 
tion afforded by the Fifth Amendment against a taking without 
just compensation. 

As appellant does not believe that this court will conclude that 
the lower court erred to the extent of assuming a jurisdiction it did 
not possess, he shall do here what the court below did, namely, 
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regard the motion to dismiss as though its assigned basis was 
that the petition was without merit because a proper construction 
of the fifth section of the 1919 act. aforesaid, requires the impu¬ 
tation to Congress of an intention to bar from the relief provided 
thereby any alien whose losses were sustained in stimulated opera¬ 
tions conducted in foreign countries. In other words, the ap¬ 
pellant will argue and brief the case upon the assumption that it 
is one that was clearly within the jurisdiction of the lower court 
to hear and determine upon the merits of the questjion, to-wit: 
whether Congress intended that the “equitable and 
siderations” which should bind the United States in 
between it and its citizens should not also bind it in 
with aliens. 

In so ignoring the literal basis assigned for the motion to dis- 

discuss the 


moral con- 
jits relations 
its dealings 


stage m its 


miss, the appellant simply declines a challenge to 
proposition that mankind has not evolved beyond that 
development in which it was approved doctrine that it is a legal 
presumption, or a fundamental of national policy, that a special 
jurisdictional act of the character of the 1929 act, which does not 
expressly provide that the jurisdiction conferred thereby may be 
invoked by aliens, shall be construed to deny to aliens a right to 
the exercise of such jurisdiction. The appellant’s counsel deplores 
the circumstance that so eminent an officer of the Urjited States 
as the Secretary of the Interior should have made sijich a chal¬ 
lenge. 

II. Congress scorned the suggestion to limit io “stimu¬ 
lated” producers of “urgently needed” ores Within the 
United States, the payment of a debt of the government 
of the United States to “stimulated” producers of such ores 
within any territory anywhere on earth. 

The opinion of the Attorney General of August 21, 1919, (32 
Op. 7), which is discussed hereinafter in this briefj, was re¬ 
quested by the Secretary of the Interior on the date, to-wit, July 
30, 1919, on which the Solicitor for the Department bf the In¬ 
terior had advised the Secretary that, in the Solicitor’s opinion, a 
discrimination between producers of essential ores in the United 
States and producers thereof in foreign countries, in the adminis¬ 
tration of the 5th section of the act of 1919, would bb contrary 
to, and frustrative of, what the Solicitor regarded as the obvious 
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legislative intent under the said section. Apparently the Solici¬ 
tor’s opinion was unsatisfactory to the Secretary or was regarded 
as relating to a matter of such importance as to warrant request 
for an opinion by a legal adviser of higher rank. 

In any event, the Secretary of the Interior apparently was un¬ 
willing to abide by the Solicitor’s opinion and, therefore, on the 
very day it was expressed sought what was virtually a review 
thereof by the Attorney General. A strange reluctance by suc¬ 
cessive incumbents of the office of the Secretaryship to believe 
that Congress intended that the United States should demean it¬ 
self creditably and honorably toward those of its obligees who 
rendered it an indispensable service in time of war through the 
production of essential ores from the soil of foreign countries, 
has singularly marked the exercise of quasi-judicial judgment 
and discretion in the administration of the 5th section of the Act 
of 1919. What a pity that Congress will not waken to the reali¬ 
zation that a gross injustice to persons has long been suffered un¬ 
der legislation that prevents immediate access to the courts for 
the hearing of their complaints that the will of Congress has been 
rendered al>ortive by the action of “courts of executive justice.” 

* * * “the contention that efficient administration in the 

executive department admits of no ‘judicial interference’ 
with the discharge of that department’s functions, is shallow 
and insincere. Judicial review of final executive action would 
not be such an ‘interference’. The contention is only symp¬ 
tomatic of the persistence of an ancient spirit of hostility in 
the executive towards the judicial. It has been demonstrated 
to be unfounded by the beneficent effect of every act of 
Congress that has brought executive action in certain sub- 
jects-matter that are within the range of the political discre¬ 
tion of Congress under immediate and direct judicial re¬ 
view.” (Foreword, IX, to Loughran on Judicial Review of 
Federal Executive Action.) 

The following is quoted from the opinion of the Solicitor for 
the Department 1 of the Interior of July 30, 1919, an opinion 
which, although concurred in bv the Attornev General of the 
United States, (32 Op. 7). has never been fully respected by the 
Secretary of the Interior in the administration by him of the War 
Minerals Relief Acts: 

“Provision for the relief granted by section five of the act was 
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first made by a Senate amendment to H. R. '..3275, Sixty- 
fifth Congress, but as that bill passed the Senate the relief 
which it gave was extended only to losses incurred by opera¬ 
tions ‘within the United States’. As passed in jhat form the 
bill went to conference, whence it was reported (Rept. 1057) 
with that limitation unchanged. Having failed to become a 
law, the bill as thus reported was again considered in con¬ 
ference, when it was amended into the form in which it was 
finally passed zvith the zvords of limitation ‘zvithm the United 
States' omitted. (Emphasis supplied.) 

“The final omitting of the words of limitation was possibly in¬ 
duced by the fact that, as I am informally advised, repre¬ 
sentatives of the Bureau of Mines and Geological Survey had 
gone outside of the United States and made investigations of 
mining possibilities for the purpose of inducing operators to 
comply with the request of the United States Shipping Board 
for increased production.” (Emphasis supplied-) 

The activities of the United States Shipping Boaifd in the so- 
called stimulation of the Aguilera y Compania are referred to 
in those documents that are set out at pages 13, 14, 15, 17 and 
IS of the Record. Similar activities by representatives of the 
Geological Survey are also shown in the same documents. See 
also Appendix, pp. 82-86. 

III. The Supreme Court of the United States has decided 
that it is the will of Congress that a loss sustained in con¬ 
nection with any expenditure whatsoever which was made 
by a war minerals claimant “in good faith” shall be ad¬ 
justed and paid in accordance with “justice and equity.” 

The Act of November 23, 1921, supra . accomplished some¬ 
thing more than to place those whose operations were stimulated 
by solicitations and appeals that were addressed to the public 
generally, upon a parity for all purposes with those wjhose opera¬ 
tions were stimulated by requests or demands made to or upon 
them directly or personally. Its amendatory effect ^)n the 5th 
section of the 1919 act was to alter that section very[ materially. 
The extent of the alteration was not unnoticed by the Supreme 
Court in its opinion in Wilbur v. Vindicator Consolidated Gold 
Mining Co., 284 U. S. 231. 

In that case the Court was required to determine whether a 
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loss sustained in connection with a purchase of mining property 
was reimbursable; and in determining that it was, the Court 
stated (a) that the said 5th section “and the amendment of 1921, 
are plainly broad enough” to include such a loss, and (b) leave 
“no room to doubt” that such a loss is reimbursable. In the con¬ 
cluding paragraph of its opinion in the case the Court said that 
“the Secretary is required to proceed to ascertain whether such 
a loss had been sustained;” “and, if he shall find that relator has 
suffered such a loss, then the Secretary * * * shall deter¬ 

mine how much, if any, of the net loss so found the relator is ‘in 
justice and equity entitled to from the appropriation in said act/ ” 

It is noteworthy that the foregoing quoted words in the opin¬ 
ion, to-wit, “in justice and equity entitled to from the appropria¬ 
tion in said act,” are words of the amendatorv act of 1921. As 

* 

it was a duty imposed upon the Secretary of the Interior by that 
act which the Court, in the Vindicator Case, supra, found had not 
been performed, and, by its judgment, required that the Secretary 
perform, it was fitting and appropriate that the opinion in the case 
should have closed with the words of the said act. The only 
previous case in the Court wherein the 1919 and 1921 acts were 
involved was Work v. Rives, 267 U. S., 175. But that case was 
heard and determined before the special jurisdictional act of 1929 
had deprived the Secretary of the Interior of his status as a “court 
of executive justice” that was immune from judicial revision of 
any exercise of its quasi-judicial judgment in the matter of the 
merits of so-called war minerals claims. 

The Vindicator Case, supra, having been brought in the court 
of first instance after the said jurisdictional act became effective, 
it was not only competent for the Court, but it was under an ob¬ 
ligation, to exercise its independent judgment as to the effect of 
the amendatory act of 1921. It is explicitly provided in said Act 
“that all claimants who * * * in good faith expended money 

in producing or preparing to produce * * * shall be reim¬ 

bursed such net losses as they may have incurred and are in jus¬ 
tice and equity entitled to from the appropriation in said act.” 
The Court perceived that by that language, which was applicab’e 
to “all claimants,” Congress had made a claimant’s “good faith” 
the criterion for judgment as to whether any of his losses should 
be reimbursed to him in accordance with “justice and equity.” 
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The Court also perceived that “good faith” on the! part of the 
Vindicator Consolidated Gold Mining Co., was not in issue un¬ 
der the pleadings in the case. These two matters being obvious 
tc the Court, it was inevitable that it should have concluded that 
if a loss had been sustained in connection with the purchase of 
the property upon which the company’s operations wej*e conducted, 
it was a reimbursable loss. 

Lest there be any misgivings by the reader as to the soundness of 
the proposition that the 1921 act was construed by the Court as 
effecting a broadening of the base of relief to so-called war min¬ 
erals claimants, reference is made here to two passages in the 
opinion in the Vindicator Case, supra. In one of thejm the Court 
said that the 1919 and 1921 acts, construed togetheii, 


n 


are plainly broad enough to include net losses [resulting by 
reason of expenditures for the purchase of property and 
leave no room to doubt that it was the purpose of Congress 
to empower the Secretary to take them into accopnt in arriv¬ 
ing at the amount, if any, to be allowed and paid.” 

In the other of the passages (which is the concluding paragraph 
of the opinion), the words of the act of 1921 are employed by 
the Court in stating the duty which the Secretary of the Interior 
had not performed in the Vindicator Case, supra, anji which the 
law required that he perform. 

Of course the 1921 act did not take from the Secretary author¬ 
ity to conclude as to whether a claimant had “in goc^d faith ex¬ 
pended money in producing or preparing to produce.” Nor did 
the 1921 act, on the other hand, authorize the Secretary to con¬ 
clude with respect to “good faith” on the basis of what, in his 
opinion, was good or bad judgment on the part of a claimant in 
making an expenditure. Bad judgment in the making of an ex¬ 
penditure would not alone suffice to justify a finding of bad faith 
in the making of it. There is hardly a war minerals claimant who 
has been engaged in an effort for more than thirteen ydars to have 
the “court of executive justice” observe “justice and equity” in 
the matter of his claim, who is not ready to admit thalt so far as 
his financial well-being is concerned he exhibited very bad judg¬ 
ment in giving any heed whatever to the appeals, requests, and de¬ 
mands, for the production of certain ores for use in the conduct 
of war by the United States. 
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What the 1921 act renders explicit is this: That where a 
claimant has shown that he made expenditures in “good faith,” 
he “shall be reimbursed such net losses" as he incurred, and the 
reimbursement shall be made consistently with “justice and 
equity." The word “shall" is not one which law-making bodies 
are accustomed to use when they intend to vest a power of 
discretion to perform or not to perform an act. It is used, ordi¬ 
narily (and manifestly in the act of 1921), as a word of com¬ 
mand. And a command to do “justice and equity” is a com¬ 
mand to apply familiar principles of jurisprudence: and, in no 
circumstances, can such a command be construed into a mere li¬ 
cense to apply one's own concepts of what is just and equitable. 

However, nothing that appears herein with regard to the legis¬ 
lative intent under the act of 1921 is intended to contain an im¬ 
plication that it altered section 5 of the 1919 act beyond what is 
specifically referred to herein: that is to say, while the 1921 act 
broadened the base of relief under section 5, by providing that 
reimbursement “shall" be made for losses sustained in connection 
with any expenditures whatever that were made “in good faith,” 
it did not affect in the slightest those several limitations upon the 
authority of the Secretary of the Interior to pay “such net losses 
as have been suffered * * * by reason of producing or pre¬ 

paring to produce.” 

Some of such limitations are these: 1st. That the properties 
upon which the expenditures were made shall be shown to have 
been of commercial importance. 2nd, That it shall be shown that 
the moneys were expended or that the obligations were incurred 
subsequent to April 6, 1917, and prior to November 12, 191S. 
3rd, That no profits of any kind shall be included in the allow¬ 
ance of any of said claims, and that no investment for merely 
speculative purposes shall be recognized in any manner. 4th, 
That in determining the net losses of any claimant the Secretary 
cf the Interior shall, among other things, take into consideration 
and charge to the claimant the salvage or usable value of any ma¬ 
chinery or other appliances which may be claimed was purchased 
to equip) a mine. etc. 

It is possible that what caused the Department of the Interior 
to fail to understand that the Act of 1921 had broadened the 
base of relief to war minerals claimants, was an erroneous sup- 
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position that for the act to have that effect it was nejcessary that 
there should appear therein an express modification of those 
limitations upon the Secretary’s authority to adjust anji pay claims 
which are specified in the 5th section of the 1919 act). But none 
of those limitations was an inhibition against adjustment and 
payment of any particular loss. So far as those linjitations are 
concerned, loss in connection with any expenditure whatever, if 
an expenditure “in good faith,” was reimbursable. 

And while the Supreme Court of the United States, in the Vin¬ 
dicator Case, supra, decided that none of the limitations was an 
inhibition against an adjustment and payment of a loss sustained 
in the purchase of mining property, its decision was necessarily 
that narrow because the issue in that case involved only a loss 
so arising. However, any degree of special study of |the opinion 
of the Court is convincing that such was its decision because the 
1921 act expressly provided “that all claimants whej * * * 

in good faith expended moneys in producing or preparing to pro¬ 
duce * * * shall be reimbursed,’’ etc., thereby measuring 

the right to reimbursement only by the “good faith”!of the ex¬ 
penditure and not at all by the nature or character of the subject- 
matter of the expenditure. 

The Aguilera y Compania made a very large expenditure for 
the construction of a railway (R. 9 and 12). The “good faith” 
of the partnership in making it has never been questioned. Nor 
has it ever been doubted that the expenditure was a consequence 
of so-called stimulation (R. 10, 13-15. Appendix, pp. 81-86.) 
And that the expenditure accomplished what the stimulation was 
designed to accomplish, namely, the construction of a railway, is 
conceded (R. 8-12). What caused the loss in connection with 
the expenditure was that which caused most of the war min¬ 
erals producers to sustain losses, namely, the gain to humanity 
from the Armistice (R. 14. Appendix, 85-86). 


IV. The inharmony between the “practical” construc¬ 
tion of the War Minerals Relief Acts by the Secretary of 
the Interior and the construction thereof in opinions of the 
Attorney General of the United States. 


It is to be expected that the appellee will contend that the prac¬ 
tical construction of the 5th section of the 1919 act by his pred- 
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ecessors should be followed by this Court. Sharply defined and 
limited, however, is the principle that a construction of a statute 
by the agency of the government that is charged with its adminis¬ 
tration will ordinarily be followed by the judiciary. Even where 
the meaning of the statute is doubtful or ambiguous and the ad¬ 
ministrative construction thereof has been uniform and long con¬ 
tinued, such construction is only persuasive and not controlling on 
the courts. And where the statute is clear and explicit and free 
from ambiguity or doubt, the judiciary ha? said that the adminis¬ 
trative construction is weightless. It is so because in such an 
event there is no need for assistance to the court from an executive 
or administrative source in the discharge of a function that is 
essentially judicial. (Sec. 55, p. 25. vol. I, Loughran on Ju¬ 
dicial Review of Federal Executive Action.) 

Uniformity of “practical” construction is not a feature of 
this case, for the first of the administrative decisions on the 
Aguilera y Compania claim was that said company had been a 
gainer rather than a loser as a consequence of its stimulated 
operations, and not that as it was an alien partnership that had 
conducted such operations in a foreign country, it was dis¬ 
qualified to present and prosecute a claim under the 5th section 
of the 1919 act (R. 8). Here then was a decision that evidenced 
a taking and an exercise of jurisdiction over the Aguilera y Com¬ 
pania claim for a hearing and determination thereof under the is¬ 
sue. to wit, was a loss sustained? 

Mr. John Barton Payne, formerly a member of the judiciary 
of the State of Illinois, was the incumbent of the office of Secre¬ 
tary of the Interior when said first decision was rendered: and 
it was he who rendered it. It contains no suggestion of any in¬ 
fluence whatever upon his mind of the contention if ever made 
by any of his advisers, that Aguilera y Compania was not quali¬ 
fied as a claimant under the 5th section of the act of 1919 be¬ 
cause it was either a foreign corporation or a foreign partner¬ 
ship that had responded to so-called stimulation in a foreign 
country. And it is not apparent from anything contained in the 
memorandum on the claim (R. 8-12) which was prepared by Sec¬ 
retary Payne's subordinates and which was intended to be ad- 
visorv to him with reference to it, that such a contention had ever 
been advanced by them. 
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Mr. Albert B. Fall succeeded Mr. Payne in the Secretaryship. 
Mr. Fall was a skilful lawyer and a former judge. A memo¬ 
randum on the Aguilera y Compania claim (R. 18-20) was sub¬ 
mitted to him by one of his subordinates, and such memorandum 
concluded with this expression of opinion: 

“* * * it seems clear to my mind that Congress intended 

to restrict the compensation or gratuity provided by the Act 
of March 2, 1919, supra, to citizens or subjects of the 
United States or to those who incurred losses jin mines or 
properties within its jurisdiction. In other wohis, such as 
might have been requisitioned, taken over, and joperated by 
the President.” 

Such an opinion was in the teeth of previously expressed opin¬ 
ions of the Solicitor for the Department of the Interior and the 
Attorney General of the United States, to say nothing of its in¬ 
congruity with the conduct of Congress in deleting ffom the bill 
which became the 5th section of the 1919 act the weirds “within 
the United States,” a circumstance to which more extended refer¬ 
ence is made hereinafter in this brief. 

It should be noted that Secretary Fall’s decision on tfie Aguilera 


y Compania claim (R. 20) was not a complete concurrence in the 
aforesaid opinion of his subordinate. Secretary Fall did not de¬ 
cide that payment of the alleged “gratuity” was restr cted to the 
extent his subordinate supposed. Secretary Fall’s decision was 
this: That the alienage of the persons who responded jto so-called 
stimulation must be coupled with location in a foreign country of 
the property “for or upon” which the expenditures were made, 
in order to justify rejection of a claim under the 5th section by 
an alien. 

Secretary Fall knew when he rendered his decision that the At¬ 
torney General of the United States had concluded that the said 
5th section provided for relief to citizens of the United States 
who had responded to so-called stimulation through tjhe making 
of expenditures “for or upon” property in foreign countries with 
view to the production therefrom of the “urgently needed” ores. 
Secretary Fall, however, viewed the opinion of the Attorney Gen¬ 
eral very narrowly, for instead of disregarding, as th<b Attorney 
General had done, the really inconsequential matter, namely, 
whether it was an alien or a citizen of the United States who re- 
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spondee! to so-called stimulation through the making of expendi¬ 
tures “for or upon” property in a foreign country. Secretary Fall 
followed the Attorney General’s opinion only to the extent that 
it was stated therein that it was inconsequential whether what the 
United States diligently sought and urgently needed in time of 
war was produced at home or abroad. In other words. Secretary 
Fall so construed the Attorney General's opinion as to narrow all 
its expressions and necessary implications to no other case than 
that of a citizen of the United States who produced or prepared 
to produce certain ores under stimulation in a foreign country. 

Concededly, no other case was stated in the question on which 
the Attorney General’s opinion was expressed; but a real study of 
the opinion will, we believe, be convincing that whatever therein 
is akin to obiter dicta is, nevertheless, sound reasoning. Such 
opinion was expressed on August 21, 1919 (32 Op. 7), and was 
requested on a question which was stated thus: Are “losses on 
properties operated by Americans in foreign countries” payable 
under the War Minerals Relief Acts? (Emphasis supplied.) 
The gist of the opinion, which was expressed on August 21, 1919, 
is stated in these words of the Attorney General: 

“* * * the situs of the property whose owner produced or 

prepared to produce any of the four named minerals in com¬ 
pliance with the request or demand * * * would be 

immaterial to the consideration and allowance of the claims 
of such owner by you, provided always that such claim in all 
other respects comes within the requirements of said Act.” 
(Emphasis supplied.) 

It is inferable from the course of the reasoning of the Attorney 
General that the Interior Department had requested his opinion be¬ 
cause of a provision in the 3rd section of the so-called War Min¬ 
erals Act of October 5, 1918, supra, which authorized the Presi¬ 
dent to requisition and take over “any undeveloped or insuffi¬ 
ciently developed or operated idle land, deposit, or mine, * * * 

producing” any of the necessary minerals specified in the said act. 
Evidently it was supposed quite early in the administration of the 
5th section of the act of 1919, that the act of October 5, 1918, had 
some bearing on the legislative intent under, or upon the sense 
of the terms in, the said section. A strange supposition indeed, 
but one quite likely to exist in a quasi-judicial mind which has 
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nt’s author- 


ever tended to the narrowest of narrow constructions 
Minerals Relief Acts. 

After stating the obvious, namely, that the Presidpi 
ity under the act of October 5, 1918, supra, to requisition and 
take over “was not intended to have any extra territorial applica¬ 
tion,” the Attorney General (because the question oi|i which his 


of the War 


,vhich could 
f the act of 
D, discussed 


opinion was requested arose in a quasi-judicial mind 
be perplexed in the administration of the 5th section d 
1919 bv something that was contained in the 1918 act 
the second section of the 1918 act in the light of the provisions 
of the 5th section of the 1919 act. Concerning the said second 
section (which authorizes the President not only to contract for 
the production of manganese and other ores, but also [‘to provide 
or improve transportation facilities"), the Attorney General con¬ 
cluded thus: 

“Under this section the situs of the property where such neces¬ 
saries were produced would be immaterial to the validity of 
the contracts for the purchase or production authorized by 


it. 


yy 


legislative 
ministered 
under so- 


And so, to the extent that the War Minerals Act of 1918 had 
any degree of pertinence whatever to the War Minerals Re¬ 
lief Act of 1919, the Attorney General was of the opinion that 
the pertinence was due only to the fact that the fornjier act au¬ 
thorized the President to procure manganese and the ot|ier “neces¬ 
saries” specified therein from foreign countries as wel as within 
the United States. And, therefore, the War Minerals Act of 
1918, instead of containing anything indicative of a 
intent that the War Minerals Relief Act should be so adj 
as to bar from the benefits thereunder persons who, 
called stimulation, had produced manganese, chrome, pyrites, or 
tungsten from lands in Cuba or in any other foreign country, in 
truth contained what was indicative of a contrary legislative in¬ 
tent, namely an intent that it should be so administered as to en¬ 
able such persons to obtain all the benefits thereunder 
The Attorney General said of the 5th section of the a 
that it “neither expressly nor by implication limits its Application 
to United States territory.” Thus did he say, in effect, that in¬ 
asmuch as the 2nd section of the act of 1918 did not 
United States territory the field from which necessary 


fct of 1919 


limit to 
ores were 
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obtainable by the President under the authority conferred by that 
section, no reason existed by virtue of anything contained in the 

1918 act for supposing that claims under the 5th section of the act 
of 1919 were limited to claims involving mining operations with¬ 
in United States territory. 

That the administrative or practical construction of said sec¬ 
tion 5 under which the claim of this appellant was rejected by the 
Secretary of the Interior, is inharmonious with the opinion ex¬ 
pressed by the Attorney General is apparent in the following quo¬ 
tation from that opinion: “* * * it [the said 5th section] 
should be given a broad construction. * * * that in any case 

where the situs of the property upon or from which said minerals 
were to be produced would be immaterial to contracts authorized 
by section 2 of the act of October 5. 1918, likewise the situs of 
the property whose owners produced or prepared to produce any 
of the four named minerals * * * would be immaterial to 
the consideration and allowance of the claims'’ under the 5th sec¬ 
tion of the act of 1919. (Referring to the March 2, 1919 Act. in 
its entirety, the Attorney General, in an opinion of October 10, 

1919 (32 Op. 48, 49), expressed at the request of the Secretary 
of War, again spoke of the “broad construction’’ that should be 
given the act, saying: “The act of March 2. 1919, is an act to pro¬ 
vide relief, a remedial statute, to be liberally construed.’’) 

It is to be noticed that the Attorney General did not say that 
only where owners of properties in foreign countries were Amer¬ 
icans were losses sustained in connection with operations upon 
such properties reimbursable under the 5th section of the 1919 
act. He did not sav that nationals of foreign countries who re- 
sponded to a request for production of certain ores from lands in 
their countries were barred from the benefits of the section. 
What he said was that if the “owner” of the land in a foreign 
country so responded, he was entitled to the benefits of the sec¬ 
tion. And that he meant any “owner,” whether of American, 
Cuban, or anv other nationality, is evident from his reasoning to 
his conclusion, to^wit: That as the 2nd section of the act of 1918 
authorized the President to obligate the United States to for¬ 
eign nationals for “necessaries’’ produced within their countries, 
it certainly was not apparent or inferable from that section that 
the legislative intent under section 5 of the 1919 act was to bar 
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I 

from the benefits thereunder aliens who, under so-called simula¬ 
tion, produced any of the “necessaries” from lands in their 
countries. 

Thirteen days after he expressed the opinion of August 21, 
1919 (32 Op., 7), to which reference has just been made, the 
Attorney General, on September 3, 1919 (32 Op. 34), expressed 
another opinion on the legislative intent under section 5 of the 
act of 1919. In this second opinion, however, there is nothing 
that is helpful here beyond the following observation in the opin¬ 
ion, to-wit: I 

i 

1 

“prior to the war with Germany, manganese wa|s imported 
into the United States from Europe, Asia, Africa, and South 
America, and a comparatively small quantity was produced 
in the United States.” 

I 

Possibly that is not a fact of which this court can take judicial 
notice; although the law of judicial notice has ceased to t>e effective 
to force courts, as such, to disavow notice of conditions seriously 
affecting the public welfare of which the personnel of the court, 
and all other citizens of intelligence, have notice. 

The submarines of the Germans and the need of alji available 
shipping for the transportation of munitions and men] from the 
United States to the theatre of hostilities in Europe, had been ef¬ 
fective to deprive the United States of imports of manganese from 
many foreign countries. The consequence was a very formidable 
menace, in that the domestic supply of manganese was [known to 
be inadequate to the needs of the Nation in time of war. It was 
this menace that induced the so-called stimulation to production 
of manganese from properties in foreign countries (Cjuba con¬ 
spicuously) between which and the United States the maintenance 
of commerce was possible despite the exigencies of the war. Cuba 
was our ally. Cuba was only a few miles beyond our territorial 
waters. For the Department of the Interior and other agencies 
of the Federal Government not to have stimulated the production 
of manganese in Cuba, despite general knowledge of deposits of 
that ore in Cuba, would have been almost treasonable to the United 
States. 

An intense patriotic fervor in the Department of the Interior 
caused its representatives to be ordered to Cuba to stimulate the 
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nationals of Cuba to the production of manganese in Cuba. (Ap¬ 
pendix, pp. 82-86.) Nationals of Cuba responded. The response 
was made at a heavy financial loss to them. That Department, 
however, has impiited to Congress an intention to disclaim any ob¬ 
ligation whatever of the American people to those of the people of 
Cuba who bore the losses. The lower court has joined in the im¬ 
putation. The Attorney General of the United States, however, 
has expressed an opinion as to the intent of Congress under the 
so-called War Minerals Relief Acts that ascribes to Congress a 
purpose consistent with the dignity and honor of the American 
Nation. This court must decide which one of these antipodal 
views as to the extent Congress expressed the national conscience 
in and by enactment of the 5th section of the act of 1919, is right. 
Does the section express that conscience toward some of the obli¬ 
gees of the United States and stifle the expression of it toward 
others of them, notwithstanding that the United States was 
equally obligated to both in the forum conscientiae? 

V. The fallacy that so-called acts of stimulation were 
authorized by the War Minerals Act of October 5, 1918, 
and that said act is an aid to the construction of the War 
Minerals Relief Act (section 5 of the Act of March 2, 1919, 
as amended). 

All the decisions of the Secretary of the Interior on the Aguilera 
y Compania claim were rendered within the period from January 
25th. 1921. to September 6, 1924, by predecessors in that office 
of the appellee, i (R. 8, 20. 21.) The first of them (R. 8) is 
without any reference whatever to the memorandum of findings, 
conclusions, and recommendations with respect to the claim (R. 
8-12) which was intended to be advisory to the Secretary of the 
Interior on the claim and which was prepared by persons acting 
as examiners of so-called war minerals claims under the direc¬ 
tion and supervision of the Secretary. 

Nor does either the first of the administrative decisions or the 
recommendation on which it was based contain either an ex¬ 
pression or an implication which could be construed as an ac¬ 
ceptance of the fallacy that the War Minerals Act of 1918 au¬ 
thorized so-called stimulation and that it was an aid to the con¬ 
struction of. the War Minerals Relief Act of 1919. 



29 


E. A. Y KINDELAN VS. R. L. WILBUR, SECY. 

The second decision on the Aguilera y CompaniA claim was 
rendered (R. 20) after submission to the then Secretary of the 
Interior of a memorandum thereon (R. 18-20) whijch was pre¬ 
pared November 1, 1922. While the aforesaid fallacy is ex¬ 
pressed in such memorandum, and while in his decisiojn the Secre¬ 
tary stated that “I am in accord with the Commissioner in his 
findings with reference to this case,” i. e.. in accord with the 

. i 

findings in such memorandum, it is manifest from the terms of 
that decision that it did not give the slightest countenance to the 
proposition that the act of 1918 either authorized stimulation or 
was an aid to the construction of section 5 of the 19^9 act. 

The third and final of the administrative decision^ on the ap¬ 
pellant’s claim was rendered by an Assistant Secretary of the In¬ 
terior (R. 21 and 23), in the absence of memorandum thereon 
prepared by subordinates. That decision is without the faintest 
allusion to the fallacy discussed here. And hence, insofar as 
the fallacy was ever expressed in connection with any Administra¬ 
tive notice of the Aguilera y Compania claim, it was expressed 
only in a memorandum prepared by a subordinate of the quasi¬ 
judge in the quasi-court for war minerals claimants. Such fallacy 
was expressed in this wise: 

“The War Minerals Relief Act manifestly grew out o£ or had 
its inception in the War Minerals Act [meaning the act of 
October 5, 1918, c. 181, 40 Stat., 10091, and bearing this in 
mind as well as the fundamental fact that the laws of the 
United States bind property only within its territorial limits, 
that the effect of statutes is limited to the country to which 
the enacting power is limited, it seems clear to my mind that 
Congress intended to restrict the compensation or gratuity 
provided by the act of March 2, 1919, supra, to pitizens or 
subjects of the United States or to those who incurred losses 
in mines or properties within its jurisdiction, i In other 
words, such as might have been requisitioned, taken over, 
and operated by the President.” 

J 

The premises of the syllogism stated in the foregoing quoted 
matter have no existence in realities and hence the conclusion of 
the syllogism is false. To say that “manifestly,” or Otherwise, 
the 5th section of the act of March 2, 1919, grew out of and had 
its inception in the act of October 5, 1918, is to disregard both 
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the situation with which Congress dealt in enacting the said 5th 
section and the purpose of Congress under the said 1918 act. 
The said section dealt with a situation that grew out of and had 
its inception in acts of so-called stimulation to the production of 
certain ores; and nearly all of such acts were completed and prac¬ 
tically the entire situation they had created existed long before 
the coming into existence of the 1918 act. 

That statute did not authorize acts of stimulation in the future. 
Nor did it impart authority, through ratification, to those of such 
acts as had been completed theretofore. Nor did it provide for 
payment of losses sustained in mining operations that had been 
induced, or might subsequently be induced, by so-called stimula¬ 
tion. How then could the seed of the 5th section of, the 1919 act 
have been a product of the act of 1918? The sole evident purpose 
of the 1918 statute with respect to certain ores was to declare that 
they were “necessaries” and to expressly authorize the requisi¬ 
tioning and taking over by the United States of lands containing, 
or supposed to contain, the ores. 

Hence the onlv character of claim involving anv of such ores 
which could possibly have grown out of or have had its inception 
in the 1918 act was a Fifth Amendment claim, a claim based upon 
a requisitioning or taking authorized by that act: and plainly no 
special legislation of the nature of the 5th section of the 1919 act 
was necessary to render such a claim payable by the United States. 
It was payable under general legislation of Congress that was 
enacted long before Kaiser Wilhelm invaded Belgium. Its pay¬ 
ment was enforceable under the provisions of law relating to the 
general jurisdiction of the Court of Claims: and such provisions 
of law have constantly existed since long before “der tag” occu¬ 
pied Kaiser Wilhelm’s thoughts. 

But no law that existed before enactment of the 5th section of 
the 1919 act, was assumptive of liability by the United States to 
persons who had responded to so-called stimulation during the 
years 1917 and 1918. And that being so, the memorandum sub¬ 
mitted to the Secretary to the effect that the claims act of 1919 
grew out of and had its inception in the act of 1918 was patently 
erroneous. Equally erroneous was the statement contained in such 
memorandum to the effect that an amount found and determined to 
be payable under the aforesaid 5th section was a mere “gratuity,” 



E. A. Y KINDELAN VS. R. L. WILBUR, SE^Y. 31 

as was also the statement that the “gratuity” was intended by 
Congress for bestowal only upon citizens of the United States 
who conducted, at a loss, so-called stimulated operations in a for¬ 
eign country; upon any person who conducted such operations 
within the United States, but upon no alien who conducted such 
operations in his own country. 

In the “memorandum” opinion filed in this cause ip the division 
of the court below wherein it was heard and determined, there 
appears the statement: 

“The purpose of. the War Minerals Act [meaning the act of 
October 5, 1918, supra] was to encourage the production in 
the United States of minerals, of which there was an inade¬ 
quate supply, or which had formerly been largely imported.” 

This statement might seem to imply an independent exercise of 
the judicial judgment with resultant committal of the court below 
to the fallacy that the 5th section of the 1919 act grew out of and 
had its inception in the act of 1918. If so, then the foregoing 
comment on a theory of a subordinate in the Interior Department 
is equally applicable to the judgment of the court below. 

But plenary approval or confirmation of the reasoning of such 
departmental subordinate might not have been intended by the 
court below*; for even if “the purpose of, the War Minerals Act of 
Octolxn* 5, 1918, was to encourage the production in the United 
States,” etc., the ascription of such purpose to it was not neces¬ 
sarily also an ascription to it of character as the seed knd root of 
the 5th section of the act of 1919. A careful read ng of the 
“memorandum” opinion is creative of a strong impression that 
it was so prepared as to avoid contradictory judgments of the 
same court. In another division of the court below (Compania 
Mincra dc Jutinicum v. Wilbur, Equity No. 50.982, docket of the 
Iow*er court, which is now r No. 5,766, docket of this Court), it 
had been decided that the Cuban corporation wdiich w|is the peti¬ 
tioner there w*as not entitled to maintain a claim under the 5th 
section of the act of, 1919, supra, on the ground, among other 
grounds, that the mining operations were conducted in Cuba. 
While that specific ground was but one of several grounds which 
such division of the court below assigned for so deciding, never¬ 
theless it bespoke and ranked as an exercise of the judgment of 
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the court below. And it was because of this that counsel for this 
appellant sought and obtained from the other division of the court 
below wherein appellant’s petition was pending, a prompt hearing 
and determination thereof, in order that appellant’s case might, 
as soon as practicable, be in condition for removal of it, by ap¬ 
peal, to this court. 

Such division of the court below might have retained appel¬ 
lant’s petition until a hearing in this court of the appeal from the 
decision of the court rendered in the other division, notice of ap¬ 
peal having been given. But in compliance with request of coun¬ 
sel for the appellant here, and without opposition from opposing 
counsel, prompt and appealable action was taken on the petition. 
And it seems to counsel for the appellant from his consideration 
of the “memorandum” opinion of the lower court that therein it 
is rendered rather plain that such action was not intended to re¬ 
flect an independent exercise of judgment on the issues, but to be 
understood as an application to the case of a previous ruling or 
decision of the court which was regarded as controlling. 

And if appellant’s counsel is correct in this view of the lower 
court’s “memorandum” opinion, he may truthfully assert that 
neither quasi-judicial nor judicial judgment, but only the opinion 
of a subordinate in the Department of the Interior, is authority, 
up to this time, for the proposition that the act of, 1918 author¬ 
ized stimulation and is an aid to the construction of the 5th sec¬ 
tion of the 1919 Act. It is scarcely probable that this Court’s 
opinion in this cause will be in accord with such subordinate’s 
opinion. 

VI. There is but one defensible construction of the fifth 
section of the so-called Dent Act of March 2, 1919, under 
the issue on this appeal, namely, that 

The debt of the United States for the payment of which 
the section provides is payable irrespective of the nation¬ 
ality of the creditors or of the place where the debt was 
incurred. 

The argument herein is explicative of what seems to counsel 
for the appellant to be a proposition which is well nigh self-evi¬ 
dent, to-wit: That the explicit language of the 5th section of the 
so-called Dent Act of 1919, (even if considered without reference 
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I 

to the broadening of the base of relief to so-called war minerals 
claimants which was accomplished by the amendatory jact of 1921), 
as well as whatever may be regarded as aids to construction of 
the section, necessarily induce to the conviction that it was the 
legislative purpose under the section to pay a debt ojf. the United 
States which was incurred in the rendition of an indispensable 
service to the Government of the United States at the time it 
was engaged in the conduct of war against the Irhperial Gov¬ 
ernment of Germany. 

It is consistent with a patriotic American spirit and not in¬ 
consistent with any principle of statutory construction to say 
of the Congress of the United States, that whenever it has pro¬ 
vided for the payment of a particular debt of the United States 
in terms which have a literal signification so broad as to com¬ 
prehend all creditors of the United States under tlje particular 
debt, the actual purpose of Congress is to act as an hbnest debtor 


and to really intend to liquidate the debt irrespective^ of the na¬ 
tionality of the person, firm, or corporation to whom it is owing, 
and in disregard of the circumstance that the debt was incurred 
in connection with something done elsewhere than within the 
United States. The history of our national legislation with refer¬ 
ence to our national debts unites with every approved judicial con¬ 
cept of interpretation of our laws in support of the position of the 
appellant before this Court. 

The policy of the American Nation as an obligoif has never 
been the policy of a defaulter. And no rule of guidance of courts 
in the expounding of the meaning of acts of that Nation’s law¬ 
making body has ever required any court to impute to that body 
an act that casts the Nation in the role of a repudiator. Principles 
which should be observed by the courts in stating the meaning of 
the law forbid a construction of a statute under which Congress 
is shown to have discriminated unjustly between creditors of the 
Nation, if a different construction of the statute is at dll possible. 
And a different construction of the 5th section of the Act of 

i 

1919 is not only possible, but a construction of it td the effect 
that thereby Congress purposed to honor a debt of tfhe Nation 
to all to whom it is due, with indifference both to the citizenship 
of those to whom it is due and the place where it was contracted, 
is the only possible defensible construction of that section. 
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The debt for the payment of which the said 5th section pro¬ 
vides had its genesis in acts of the Federal executive department 
which were performed during the period of the recent war be¬ 
tween the United States and the Imperial Government of Germany. 
They consisted of direct and indirect demands upon, requests of, 
and appeals to persons, firms and corporations, in and beyond the 
United States, for the production, in and beyond the United 
States, of certain ores which the Government of the United 
States urgently needed in the conduct of such war. (R. 13-18. 
Appendix, pp. 82-86.) 

These requests, demands, and appeals were not acts for which 
there was specific authorization in any law of Congress. But 
they were not. however, lawless acts. They were not only ad¬ 
vised and approved by the President of the United States when 
acting as Commander-in-Chief of the Army and Navy of the 
United States, but many of the most important and effective of 
such acts were performed by the President himself as such com¬ 
mander. All such acts became known as acts of stimulation to 
the production of ores that were necessaries of war. They were 
ineffective to render the United States indebted to those who did 
what the acts were intended to induce, namely, to produce the 
ores: for no law of Congress authorized anvone to incur an obli- 
gation of the United States by or under an act calculated to stimu¬ 
late the production of any of the ores. 

But within a few months after the close of the war Congress 
ratified the acts of stimulation. The ratification was accomplished 
by the 5th section of the 1919 Act, and was accomplished simul¬ 
taneously with the prescription by Congress, in said section, of 
conditions which it required should be proved to have been ful¬ 
filled by “any person, firm, or corporation” that had responded to 
the stimulation. The same section also provided for the payment 
of the “net losses” that had been sustained by “any person, firm, 
or corporation” that had responded to the stimulation, subject to 
the limitations and conditions set out in the section. 

If Congress had authorized stimulation and provided for re¬ 
imbursement of net losses sustained by “any person, firm, or cor¬ 
poration” that responded thereto, before the stimulation was given 
and therefore before the losses were sustained, is there any judge 
or lawyer who Would doubt that “any person, firm, or corpora¬ 
tion” that responded to the stimulation would be in a contractual 
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relation with the United States ? And as, undoubtedly, Congress 
was competent to enact legislation that would provide for the ac¬ 
cruing of a contractual liability, or a debt, of the United States 
to “any person, firm, or corporation” that responded to stimula¬ 
tion, is there any judge or lawyer who will assert that, because 
no such legislation was existent during the years 191 
therefore it was incompetent for Congress in the y 
create a legal, and therefore justiciable, liability by 
States to “any person, firm, or corporation” that r 
stimulation in either of the two preceding years? 

So to assert would be to assert that Congress w?as not com¬ 
petent to ratify in 1919 what it was competent to authorize in 
either of the two preceding years, namely, acts of stimulation. 
So to assert would be to assert that the United States, 
pal, was not competent to deal with the acts of its 
were promotive of the general welfare of the American Nation, 

f Congress. 


7 and 1918, 
ear 1919 to 
the United 
esponded to 


as a princi- 
agents that 


ny court of 


the United 
were actu- 


albeit not acts specifically authorized by any law o 
Such a mere motion would not have countenance in a 
the United States; it is not only contrary to established precedent 
but completely ignores what the exigencies of government render 
imperative. 

It has often been said that the persons, firms, or dorporations 
that yielded to the importunities of the Government of 
States for the production of the urgently needed ores 
ated primarily by a desire for profits. Assuming that! to be true, 
it would not follow that the Government of the Uiiited States 
could not incur an obligation of honor and conscience jto a person 
to reimburse him for losses sustained in a business venjture under¬ 
taken at his own hazard and under the lure of the prospect for 
quick and large gains. If a venture was encouraged and fostered 
by the United States Government and resulted in valuable aid to 
the Government by causing to be available to it in a tirqe of urgent 
need therefor a material or commodity which would not have 
been available but for the venture, then, obviously, tjie Govern¬ 
ment of the United States would have been measurably respon¬ 
sible for the consequences of the venture; and if it hid been the 
only beneficiary thereof it would be obligated in the forum con - 
scientiae to the person who had engaged in the venture and sus¬ 
tained a loss therein. 

No direct and immediate benefit to the Government of the 
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United States could have resulted from the provision made in 
“Schedule E, Sugar,” of the Tariff Act of 1890 for the payment 
of a bounty to producers of sugar. The Government of the 
United States was not then engaged in war. It was not then in 
urgent need of sugar. However, the said schedule in the said act 
encouraged and fostered—it stimulated—both preparation to pro¬ 
duce and the production of sugar. Many growers of sugar cane 
made large expenditures with a view to qualifying as applicants 
for the bounty. But the Republican administration under which 
the bountv legislation was enacted was succeeded by a Democratic 
one, and thereunder such legislation was repealed. The repea’ing 
act declared it to be “unlawful” * * * “to pay any bounty 

for the production of sugar of any kind under the said act,” 
meaning the Tariff Act of 1890. 

However, the conscience of the Democratic administration was 
not callous to the pleas of the sugar producers for relief from 
losses they had sustained in fulfilling the conditions precedent 
which the 1890 act prescribed for qualification as an applicant 
for the bounty thereunder. In 1895 Congress enacted a statute 
for their relief. Therein the Secretarv of the Treasurv was 

y * 

charged with the duty of making payments to the sugar producers 
upon proof by them of certain facts. The Secretary of the Treas¬ 
ury was of the opinion that the relief act of 1895 was unconstitu¬ 
tional and therefore refused to administer it. He supposed he 
was fortified in that position by the circumstance that the bounty 
provisions of the Tariff Act of 1890 had been adjudged invalid, 
i. e., unconstitutional, by this Court in Miles Planting and Manu¬ 
facturing Co. v. Carlisle. 5 App. D. C. 13S; sec. 449, pp. 347 
et scq., Loughran on Judicial Review of Federal Executive Ac¬ 
tion, vol. I. 

Action was then instituted in a Circuit Court of the United 
States, under the Tucker Act (now par. 20. section 24, Judicial 
Code). The action, of course, was an invocation of the judicial 
power for the pronouncement of a judgment against the United 
States for the amount of a claim under the relief act of 1895. 
Such a claim was the consequence of a transmutation of a de¬ 
mand upon the United States which was without any other than 
a moral or ethical foundation, into a “legal claim,” i. e., a claim 
under the United States and enforceable through exercise of the 
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federal judicial power. But a claim under the relief act of 1895 
was not a claim to a sugar bounty. It was not a claifai to some¬ 
thing which this Court, in the Miles Planting and Manufacturing 
Co. case, supra, had declared it was incompetent for Congress to 
grant, namely a sugar bounty. Nor was it a claim to a ‘‘gratuity.” 
It was a claim for the payment of a debt of the Government of 
the United States, and in United States v. Realty Co., 163 U. S., 
427, 440, 441, 444, the Court so declared in the following very 
explicit terms: 

It is conceded and indeed it cannot be questioned th^t the debts 
[of the United States] are not limited to those which are 
evidenced by some written obligation or to those which are 
otherwise of a strictly legal character. The term “debts” 
includes those debts or claims which rest upon a merely 
equitable or honorary obligation, and which would not be 
recoverable in a court of law if existing against an indi¬ 
vidual. The nation, speaking broadly, owes a “debt” to an 
individual when his claim grows out of genera! principles 
of right and justice; when, in other words, it is based upon 
considerations of a moral or merely honorary nature, such 
as are binding on the conscience or the honor qf an indi¬ 
vidual, although the debt could obtain no recognition in a 
court of law. The power of Congress extends at least as 
far as the recognition and payment of claims the 

government which are thus founded. To no other branch 
of the government than Congress could any application be 
successfully made on the part of the owners of such claims 
or debts for the payment thereof. Their recognition de¬ 
pends solely upon Congress, and whether it will recognize 
claims thus founded must be left to the discretion of that 
body. Payments to individuals, not of right or of a merely 
legal claim, but payments in the nature of a gratuity, yet 
having some feature of moral obligation to support them, 
have been made by the government by virtue of ads of Con¬ 
gress, appropriating the public money, ever since its founda¬ 
tion. Some of the acts were based upon considerations of 
pure charity. A long list of acts directing payments of the 
above general character is appended to the brief of one of 
the counsel for the defendants in error. The acts are re¬ 
ferred to not for the purpose of asserting their Validity in 
all cases, but as evidence of what has been the practice of 
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Congress since the adoption of the Constitution. See, also, 
among other cases in this court, Emerson v. Hall, 13 Pet. 
409: United States v. Price, 116 U. S. 43; Williams v. 
Heard, 140 U. S. 529. The last-cited case arose under an 
act of Congress in relation to the Alabama claims. 
******* 

In regard to the question whether the facts existing in any 
given case bring it within the description of that class of 
claims which Congress can and ought to recognize as founded 
upon equitable and moral considerations and grounded upon 
principles of right and justice, we think that generally such 
question must in its nature be one for Congress to decide 
for itself. Its decision recognizing such a claim and ap¬ 
propriating money for its payment can rarely, if ever, be the 
subject of review by the judicial branch of the Govern¬ 
ment. * * * . 

What points of similarity are there between the Realty Co. 
Case, supra . and the instant case? They are these: The demands 
involved in the former case were founded exclusively upon moral 
considerations when thev were before Congress. So were the 
demands in the instant case. The demands involved in the former 
case arose out of the consequences of an act performed in the 
legislative department. The demands involved in the instant case 
arose out of the consequences of acts performed in the executive 
department. The claims involved in the former case were claims 
founded upon a law of Congress which was evincive of an exer¬ 
cise of legislative discretion as to whether specific conditions ex¬ 
hibited an instance of financial losses to individuals which ought 
to be reimbursed to them by the United States. And so were the 
claims involved in the instant case. The claims involved in the 
former case were made payable out of a sum appropriated by 
Congress which was believed by it to be sufficient for the liquida¬ 
tion of the claims. And so were and are the claims involved in 
the instant case. Each claim involved in the former case was 
subject to an executive or administrative determination as to the 
amount to be paid in settlement or discharge thereof from the 
sum appropriated by Congress. And so were and are the claims 
involved in the instant case. 

Where is there a dissimilarity that is material here between 
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the Realty Co. Case, supra, and the instant case? There is none. 
It is true that with regard to the claims involved in the former 
case the Secretary of the Treasury never possessed Authority to 
render conclusive and final determinations on the merits thereof, 
while with regard to claims involved in the instant case such an 
authority was once possessed by the Secretary of the Interior. 
For all the purposes of the instant case in this court, the special 
jurisdictional act of, 1929 renders immaterial the mere circum¬ 
stance that the Secretary of the Interior formerly was vested 
with such an authority. That act enabled a claimant under the 
War Minerals Relief Acts to do what the Tucker Act Enabled the 
claimant in the Realty Co. Case to do, namely, to seek protection 
by the judiciary against wrongs done under the acts of a “court 
of executive justice.” 

So far as the juridical viewpoint is concerned, therefore, there 
is no difference between the two cases. The only discernible dif¬ 
ference between them from any point of view is the difference 
between a debt of the United States to sugar producers and a 
debt of the United States to the producers of certai|i ores. Is 
that a difference of any materiality here? But the principles un¬ 
derlying the legislative action in both of the cases, i. e., in provid¬ 
ing for the payment of, what Congress chose to regard as a debt 
of the United States, are identical in every way. The Court 
reiterated that the amount payable to a claimant under the afore¬ 
said relief act of 1895 was an amount in which the Urtited States 

i 

case is dis- 
of a claim 


en a 


legal 


was indebted, in Allen v. Smith, 173 U. S. 389. This 
cussed in that part of this brief wherein the character 
under the War Minerals Relief Act is shown to have be 
claim”, and therefore a justiciable one, at all times and not only 
from February 13, 1929, date of the special jurisdictional act un¬ 
der which this appeal is before this Court. 

If what has gone before seems insufficient to prove that an 
amount recoverable under the 5th section of the Act pi 1919 is 
the amount of, a debt of the United States, possibly wl^at appears 
elsewhere in this brief supplies the deficiency in the argument in 
that particular regard. Appellant now turns to the language of 
the 5th section of the Act of 1919 and discusses it in support of 
his contention that whether classifiable as a debt, or as what not, 
an amount sought under that section should not be denied merely 
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because he who seeks is an alien who was a producer of one of 
the urgently needed ores elsewhere than within the United States. 

The said fifth section authorizes the Secretary of the Interior 
‘‘to adjust, liquidate, and pay such net losses as have been suffered 
by any person, firm, or corporation, etc.” (Emphasis supplied.) 
The words “any person, firm, or corporation” are broad enough 
to comprehend every person, firm, or corporation, and, therefore, 
are broad enough to comprehend every person who is an alien, as 
well as every person who is not; every firm that is a foreign one, 
as well as every firm that is not: and every corporation organized 
elsewhere than in the United States, as well as every one organized 
therein. 

So broad a signification of the words is not to be observed and 
applied, however, where the statute in which they are used con¬ 
tains terms or provisions, or is construed to evidence a legislative 
intent, that necessarily operate to narrow the signification, or 
where the subject-matter with which the statute deals includes 
ph ysical properties or personal status, allegiance, rights and re¬ 
sponsibilities, that are subject to another sovereign power. Such 
is the pith of the reasoning by Chief Justice Marshall in United 
States v. Palmer, 3 Wheat. 610, 631, 632, wherein it was decided 
that the words “any person or persons” could not be given the 
aforesaid broad definition when used in a statute of Congress 
relating to crimes committed “upon the high seas.” 

If the said 5th section contains terms or provisions that neces¬ 
sarily abridge for the purposes of the section the ordinary scope 
of the words “any person, firm, or corporation,” they are not 
evident to the appellant. It has been suggested, however, that as 
the section provides for recovery by the United States of any 
amount obtained thereunder in fraud of the United States, there 
is in such circumstance an aid or inducement to the conclusion 
that it could not have been the legislative intent to reimburse for 
losses sustained by aliens in stimulated operations on properties 
in their countries. 

But the 1st section of the act of 1919 contains a provision 
substantially the same as that in section 5 thereof, to which refer¬ 
ence has just been made. It has never been doubted by anyone 
that the words “any person, firm, or corporation,” as used in the 
said 1st section comprehended aliens, foreign firms, and corpora- 
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tions organized elsewhere than in the United States. If any 
order, ruling, or decision of the Secretary of War, under whom 
the said first section was administered, or of the Court of Claims, 
which had jurisdiction to review settlements by the War Depart¬ 
ment under the said section, is to the effect that the siid 1st sec¬ 
tion bars all aliens from any relief, whatever thereunder, then ap¬ 
pellee’s brief should cite such an order, ruling, or decision. 


“Any” certainly is not a synonym for “some.” Qn the con¬ 
trary, in synonyms it is distinguished from the litter word. 
“Some” applies to one particular part in distinction from the 
rest; “any” to every individual part without distinction. “Some” 
is altogether restrictive in its sense; “any” is altogether universal 
and indefinite. The word “person,” if not qualified, has that 
broad signification which renders it inclusive of all living human 
beings. (30 Cyc., 1526.) Webster’s New International Dic¬ 


tionary defines “any” as meaning “one indifferently out of a num¬ 
ber.” ' 


If a casus omissus can in no situation be supplied by a court, 
for to do so would be to make law, why should it be suggested 
that a court may, nevertheless, supply an exception b>j ascribing 
to a law-making body an intent to have the words “any person, 
firm, or corporation” understood as meaning either “afiy person, 
firm, or corporation of the United States,” or “any person, firm, 
or corporation” that under so-called stimulation produced ores 
within the United States. Amendment of legislation by judicial 
action is proposed under any such suggestion. 

It is axiomatic (a) that courts always presume that the legis¬ 
lature acts advisedly and with full knowledge, and (b) that in 
construing a statute courts mav consider facts which were known 
to Congress and to assume that it legislated having them in view. 
The judiciary looks to the occasion for the passage of a^i act, and 
considers the wrongs it seeks to remedy. But these truisms are of 
no practical or real benefit whatever when a court is in darkness 
as to what it was on which the legislature was advised, or as to 
what was within its knowledge, or as to what were the facts that 
induced it to legislate. 

And, of course, whenever a court is not fully cognizant of the 
situation on which a legislature was fully informed and with re¬ 
spect to which it acted, counsel is probably more at fault than the 
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court. However that may be, the following statement is set out 
in the “memorandum” of the court below (R. pp. 25 and 26): 

“The purpose of the War Minerals Act (Oct. 5, 1918) was to 
encourage the production in the United States of minerals, 
of which there was an inadequate supply, or which had for¬ 
merly been largely imported.” 

Basing comment exclusively upon the foregoing statement by 

the court below, it mav be said to be evident that the said court 

* 

had little if any knowledge of the situation or condition with 
which Congress dealt in enacting the 5th section of the act of 
1919. Perhaps it was the purpose of the 1918 act to encourage 
home production of certain minerals, and perhaps it was not. 
The fact that it authorized certain acts looking to the encourage¬ 
ment of domestic production of ores, or the fact that it did not, 
sheds not the faintest light on the situation or condition which 
gave rise to the statute that dealt with the encouragement to pro¬ 
duction under no specific legal authorization. 

Moreover, that the act of 1918 had no affinity to a law for the 
protection of American mining against imports of cheaply pro¬ 
duced ores in foreign countries, and was not a law akin to one 
of subvention of American mining, but on the contrary, was a 
law expressive of a desperate need by the Government of the 
United States for certain ores from any source whatever any¬ 
where on earth whence they might be transported to the United 
States, is very clearly pointed out in the opinions of the Attor¬ 
ney General which are discussed elsewhere in this brief. And 
even if the Act of 1918 expressly authorized the President to do 
what he and his subordinates had been doing without specific 
legal authorization from a very early stage in the progress of the 
war, namely, not only to contract for the delivery from sources 
in foreign countries of ores that were urgently needed, but to 
provide facilities for the expediting of the transportation of such 
ores from any source whatever, that fact would not make the 
1918 act a sure guide to an accurate construction of the 5th sec¬ 
tion of the 1919 act. 

And if the lower court regarded the 1918 act as such sure guide, 
the appellant will content himself with the observation that it is 
the very first instance within his knowledge of resort by a court 
to a statute that was creative of authority for the future per- 
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formance of acts under government, which were definitely de¬ 
scribed in the statute, as a guide to a construction of a: subsequent 
statute that dealt exclusively with the past performanbe of other 
acts under government, which were essentially different in their 
nature from the acts defined in the earlier statute, and which were 
never definitely described in any statute. But, of course, there 
may be canons of statutory construction, rarely applied and not 
generally known, which the lower court observed and Applied but 
failed to state. 

The 5th section of the act of 1919 is itself informative to some 
extent of the situation or condition on which Congress was ad- 
vised and possessed knowledge and with which it deal: by enact¬ 
ing the section. It is so informative at least to this extent: 1st, 
That the “net losses” referred to in the section were such “net 
losses” as had been “suffered” * * * “subsequent to April 

sixth, nineteen hundred and seventeen, and prior to November 
twelfth, nineteen hundred and eighteen” (which is a {period con¬ 
taining only a month and seven days during which the October 
5, 1918 act, to which the court below referred, was operative and 
effective). 2nd, That the “net losses” so referred to were losses 
sustained in producing or in preparing to produce ores “to sup¬ 
ply the urgent needs of the Nation in the prosecution of jthe war;” 
and as the war was being prosecuted before the coming into ex¬ 
istence of the October 5, 1918 act, the “urgent needs” w 
felt before that date. 

For knowledge as to what such “urgent needs” were, the 5th 
section of the 1919 act refers a reader thereof to the October 5, 
1918 act wherein the “urgent needs” are described as “needs” 
* * * “essential to the national security and defense, and to 

the successful prosecution of the war, and for the support and 
maintenance of the Army and Navy.” Such urgent needs had 
become so imperative in character by October 5, 1918, as to in¬ 
duce Congress, by the act of that date, to expressly authorize 
the President “to facilitate the production” of “manganese” and 
other ores; “to provide or improve transportation facilities” in 
connection with such production, and, if in his discretion it was 
expedient to do so, “to requisition and take over” such ores 
wherever available and also any lands within the United States 
from which the ores might be produced. 

If the language of the 5th section of the 1919 act an|i that of 


ere keenly 
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the October 5, 1918 act was wholly insufficient to apprize the 
court below of the situation with which Congress dealt in enact¬ 
ing the said 5th section, numerous other sources of light on such 
situation were within the judicial ken of that court. Confessedly, 
however, appellant did not lead the court below to such other 
sources, for he felt that the 1919 and 1918 acts were adequate 
sources. Public records and documents, general and local history, 
and matters of public notoriety, all of which may have been no¬ 
ticed by the court below, were informative to the world that the 
energy of the United States Government in the years 1917 and 
1918 was exerted to the utmost to satisfy the aforesaid “urgent 
needs” from both domestic and foreign sources. (See statements 
by Messrs. Rand and Spilsbury, R. 13-18 and letters and memo¬ 
randa in the Appendix to this brief, pp. 81-86.) 

The same and commendable indiscriminateness that character¬ 
ized so-called stimulation to production, i. e., the indifference that 
was exhibited as to whether the source of the urgently needed ores 
was Cuba, or anv other nearby allied or neutral nation, or the 
United States, is truly reflected in the indiscriminateness of those 
words in the aforesaid 5th section, to-wit, “any person, firm, or 
corporation.” It having been a matter of indifference with regard 
to the “urgent needs” whether they were met by production in 
Cuba or by production in the United States, likewise it was a mat¬ 
ter of indifference whether the “net losses” referred to in the 
aforesaid 5th section were sustained in production activities in 
Cuba or in the United States. 

To the appellant's mind the administrative construction of sec¬ 
tion 5 of the 1919 act which is complained against here (a con¬ 
struction by the head of the federal governmental agency which 
was the foremost of the so-called stimulators and the one whose 
representatives were sent to Cuba to stimulate the appellant (Ap¬ 
pendix, pp. 82-86), notwithstanding that the construction has the 
plenary approval of the learned court below’, instances a distor¬ 
tion of legislation. It is a change of law wrought through a con¬ 
struction of it based upon some imagined policy of Congress with 
reference to debts owing by the United States to aliens, a policy 
which, if it had ever existed, would discredit and dishonor the 
American people. 

To Congress much is imputed that is not complimentary either 
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to its intelligence or to its conception of righteousnes^. It is not 
often, however, that a court of first instance in the j federal ju¬ 
dicial department, and the head of one of the great branches of 
the executive department, concur in adjudging that Congress 
chose deliberately to discharge a moral obligation of the United 
States to its citizens and to refuse to discharge a sirpilar obliga¬ 
tion of the United States to citizens of other nations. The ap¬ 
pellant does not believe that Congress thus cast the United States 
in the role either of an unashamed repudiator of a debt of na¬ 
tional honor and conscience, or of a casuistic hypocrite who pre¬ 
tends that honor and conscience have no binding force in federal 

o 

governmental relations with aliens. 

VII. A claim under the fifth section of the so-called Dent 
Act of 1919 has always been a “legal claim” and, there¬ 
fore and necessarily, a justiciable claim. Unless this were 
so this legislative appellate courts decision in a proceed¬ 
ing under the special jurisdictional act of 1929 i^rould not 
be reviewable by the constitutional Supreme Coi|rt above. 

It is a grave misconception that the exact relation between the 
United States and persons to whom “net losses” are payable under 
the 5th section of the 1919 act, is something other than the rela¬ 
tion of debtor and creditor. The misconception is not due, how¬ 
ever, to the undoubted and conceded power of Congress to repeal 
the said 5th section at any time, i. e., to undo what it did by that 
section whenever it desired. Admittedly Congress has the power 
either to refuse to pay debts of the Government of the United 
States or to repeal laws providing for the payment thereof. 

The aforesaid misconception is due to three erroneous ideas: 
1st, That there is no such thing as a conscience or moral sense in 
government under the Federal Constitution. 2nd, Tljat, there¬ 
fore, neither the legislative department, nor any other department 
of that government, is competent to cause the United States to 
assume as a debt, and to provide for payment as a debt, a money 
demand upon the United States which is founded exclusively upon 
facts or circumstances which might bind the conscience or be ap¬ 
proved by the moral sense if the United States Government pos¬ 
sessed either. 3rd, That while Congress possesses the power so 
to legislate as to provide for the payment of the amount of such 



46 


E. A. Y KINDELAN VS. R. L. WILBUR, SECY. 


a demand, it does not also possess the power when so legislating 
to create a “legal claim’’ to the amount by the person intended by 
Congress to receive it. 

These fallacious propositions find lodgment in the mind that is 
untutored in these two matters, to wit: The discretion of Con¬ 
gress to provide for the satisfaction or settlement of demands 
against the United States which have no other foundation than 
“equitable and moral considerations:’’ and the discretion of Con¬ 
gress as to whether any legislation by it with reference to any 
of such demands shall or shall not be administered in the judicial 
or in the executive department. The first of these powers of dis¬ 
cretion is limited. However, the onlv limitation thereon is that 
on the power of Congress “to pay the debts’’ of the United 
States; and that limitation has never been sharply marked. In 
other words, a precise and rigid definition of “debts of the United 
States’’ has never been authoritatively made. 

But the second of these powers of discretion, i. e., the will of 
Congress as to whether its laws relating to such demands shall 
be administered in the executive or in the judicial department, is 
without any limitation thereon whatever. Therefore, Congress 
may provide for the administration or enforcement of a law pro¬ 
viding for the payment of such demands, by the courts or by 
executive or administrative officers, as it may elect. 

Every Congress provides for the satisfaction of money demands 
against the United States by appropriating specific amounts and 
directing the payment thereof to the demandants. Less seldom 
does Congress so provide by appropriating a specific sum and 
authorizing its disbursement pursuant to the exercise of the quasi¬ 
judicial judgment and discretion of an executive or administrative 

officer. It has sometimes been said that these are the onlv two 

* 

ways of satisfying, through a disbursement of, the public moneys, 
demands that are founded on only “equitable and moral considera¬ 
tions.” Any statement to that effect is usually made upon the 
hypothesis that Congress is powerless to create a “legal claim,” i. 
e., a justiciable claim, to the public moneys, unless there existed a 
situation or a set of circumstances that would have rendered the 
United States liable at law or in equity if amenable to law or to 
equity to the extent an individual is. 

Any such statement is made in oversight of the fact that the 
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Government of the United States is amenable to la\^ and equity 
only to the extent Congress has rendered it amenable.] It is made 
in oversight of the further and more significant fact tihat the con¬ 
stitutional legislative discretion is sufficiently broad to enable 
Congress to cause the United States to assume a liability under 
the law which such discretion is not sufficiently broid to enable 
Congress to cause an individual to assume. In other words, the 
power of Congress to prescribe a law of liability of the United 
States is far more extensive than its power with regard to the law 
of liability of. the individual. With respect to what liability the 
United States will or will not assume, the constitutional discre¬ 
tion of Congress is as near a sovereign discretion as is possible 
under a polity wherein all that is sovereign is in the people. 

The aforesaid misconception that the relation between the 
United States and persons entitled to the benefits of the 5th sec¬ 
tion of the 1919 act is something other than the relation of debtor 
and creditor, existed before rendition of the decision jn Work v. 
Rives, 267 U. S., 175. It has persisted with widespread accept¬ 
ance of it as a sound conception localise of a general misunder¬ 
standing of certain observations in the opinion of the Court in 
that case. One would l)e quite apt to suppose that it had ceased 
to exist or, at least, that it had abated appreciably in many places 
since enactment of the special jurisdictional statute of i929. But 


f a patent 
the act of 
justiciable 
igh places. 


the significance of that act as an act in recognition o 
truth, namely, that a claim under the 5th section of 
1919 has alwavs been a “lesral claim,” and therefore a 
claim, has not yet been perceived even in some rather I 

The Work-Rives Case, supra, was an action for tlje common 
law writ of mandamus to the Secretary of the Interior. It was 
brought long before enactment of the special jurisdictional statute 
of 1929 and at a time when the authority of the Secretary to de¬ 
termine all questions of law and of fact arising in the administra¬ 
tion by him of the 5th section of the 1919 act was so broad and 
so sweeping by reason of the express provisions of the section, 
as to render every exercise of his quasi-judicial judgment on any 
of such questions immune from any extent of judicial review 
whatever. It was this circumstance, and it alone, that induced the 
Court to reverse this court’s judgment in the case. The follow¬ 
ing observations in the Supreme Court’s opinion in th<£ case, be- 
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cause not understood at all, have often been referred to by those 
who insist that a claim under the 5th section of the act of 1919 
is not a “legal claim/’ and therefore not a justiciable one, to-wit: 


“The a!x)ve summary of section 5 clearlv shows that Congress 
was seeking to save the beneficiaries from losses which it 
would have been under no legal obligation to make good if 
a private person. It was a gratuity based on equitable and 
moral considerations. United States v. Realty Co., 163 U. 
S., 427, 439; Allen v. Smith, 173 U. S., 389, 402. Congress 
did not wish to create a legal claim. It was not dealing with 
vested rights. It did not, as it did with the claims for sup¬ 
plies and services directly furnished the Government under 
the first and second sections of the act, make the losses re¬ 
coverable in a court, but expressly provided otherwise. 
* * * It hedged the granting of the equitable gratuity 

with limitations * * *.’’ (Pp. 181 and 182 of 267 U. 

s.) 

“* * * Congress was occupying toward the proposed bene¬ 

ficiaries of section 5 the attitude rather of a benefactor than 
of a debtor at law/’ (P. 182 of 267 U. S.) 


Instead of affording color of authority for the contention that 
an amount payable under the 5th section of the 1919 act is not the 
amount of a debt of the United States but the amount of a “gratu¬ 
ity” or of an “equitable gratuity” from the United States; instead 
of being a foundation for an argument that a claim under the said 
section was not a “legal claim,” i. e., a justiciable claim, the fore¬ 
going observations of the Supreme Court, when rightly under¬ 
stood, are authority and foundation for the following proposi¬ 
tions : 

1st, That it rests in the political discretion of Congress under 
the Constitution to provide for the payment, as a debt of the 
Government of the United States, of the amount of the “net 
losses” sustained by “any person, firm, or corporation/’ in the 
doing, at the request of the Government of the United States 
(and regardless of whether the request was either directed or 
authorized by specific law), of anything whatever that redounded 
to the advantage of the Government and to the welfare of the 
American people in time of war. 

2nd. That, therefore, when an act of Congress authorizes a 
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federal executive officer to determine the amount of the debt and 
declares that his determination of the amount shall be final and 
conclusive (thereby inhibiting, rather than rendering impossible, 
determination of the amount by any judicial body),jsuch an au¬ 
thorization and declaration in the act do not cause a claim there¬ 
under to be something different from a “legal claim,” which is 
necessarily a justiciable claim. 

3rd, That the justiciability of such a claim is not Ascertainable 
with reference to the question whether a judicial botjly possesses 
the power or jurisdiction to determine the merits thereof, but is 
ascertainable with reference to the question whether ^uch a body 
is competent to receive power or jurisdiction to do so. 

4th, That, as the federal judicial power is co-extensive with 
the federal legislative power, it is an inevitable corollary that any 
matter whatever which an act of Congress providing for the pay¬ 
ment of an indebtedness of the Government of the Uijited States, 
directs shall be determined before any payment shall be made under 
the act, is a matter which is justiciable notwithstanding an inhibi¬ 
tion in the act against determination of it by a judicial body. 

The sense in which the words “gratuity” and “equitable 
gratuity” were used in the opinion in the Work-I^hcs Case, 
supra, will not be mistaken by one who senses the effect of the 
5th section of the act of 1919 both as a ratification pf acts un¬ 
der government which had been performed without specific legal 
authority, and as a provision for relief from “net losses” oc¬ 
casioned to anvone affected bv the acts. Acts of, so-called stimu- 
* * 

lation were not acts done in pursuance of an authority from Con¬ 
gress to subject the United States to a contractual obligation or 
liability. In the absence of such authority such acts, regardless 
of the circumstance that they were contributory to if jiot wholly 
causative of “net losses” sustained by persons, firms, and corpora¬ 
tions, was ineffective to place the United States in the status of 
an obligor under either an express contract or a contract implied 
in fact; and, of course, they were ineffective to give rjise to any 
obligation upon the United States under a constructive or quasi¬ 
contract. 

The 5th section of the act of 1919 gave sanction to something 
that had been done under government in time of war. It was an 
assumption of liability for what had been so done, but only to the 
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extent prescribed or specified in the section. It also was an un¬ 
dertaking by the United States to liquidate and pay as a debt of 
the Government of the United States the “net losses” that had 
been sustained by persons, firms, and corporations as a conse¬ 
quence of what had been done. Congress behaved graciously in 
the enactment of the statute, for thereby it provided for the pay¬ 
ment of what no law theretofore had obligated the United States 
to pay. Not having theretofore subjected itself to a law of its 
own making for the payment of such “net losses,” and having 
by said statute done so because “equitable and moral considera¬ 
tions” rendered it evident that it should do so in vindication of 
the honor and conscience of the American Nation, it might even 
be said that the United States, through Congress, thereby acted 
gratuitously, but only in the sense that it so acted in the absence 
of a law of its own making which would have been disregarded 
if it had not so acted. 

But Congress did not grant either a “gratuity” or an “equita¬ 
ble gratuity” by the said 5th section. It thereby gave validity un¬ 
der a law to that which theretofore had validity only in “equitable 
and moral considerations.” It merely caused a demand upon the 
United States which was without support in any law, to become 
a claim under the United States, i. e., a claim founded on a law 
of Congress for the payment of what Congress had caused the 
United States to assume as a debt of the United States. How¬ 
ever, no claim to payment of a debt of the United States is a claim 
to payment of a “gratuity” or an “equitable gratuity.” 

Wherever in its opinion in the Work-Rives Case, supra, the 
Court used the word “gratuity” it qualified the word. For in¬ 
stance: 1st, “It was a gratuity based on equitable and moral con¬ 
siderations.” 2nd, It was an “equitable gratuity.” The reason 
for the qualification is obvious. The Court knew that indispensa¬ 
ble services rendered to the United States in time of war, and in 
circumstances under which the United States had not subjected 
itself to the force of law for payment of the services, constituted 
the sole subject matter of the 5th section of the 1919 act. It knew, 
therefore, that the “gratuity” consisted exclusively in the fact 
that by the said section Congress created the only law of payment 
by the United States for such services. The Court thereby made 
it plain that the amount appropriated for payment of the services 
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was not a “gratuity” or an “equitable gratuity” but that the act 
of appropriation of the amount was the “gratuity” oi[ the “equita¬ 
ble gratuity.” 

In other words, what the Court intended to be understood as 
meaning by the use of the words “gratuity” and “equitable 
gratuity” was only this: That the United States, even if it were 
subject to the exercise of the judicial power to the extent that an 
individual is subject thereto, had not incurred a judicially en¬ 
forceable liability to reimburse for the losses referred to in sec¬ 
tion 5 of the act of 1919, supra. What was also meajnt was this: 
That in enacting the said section, Congress acted gratuitously, or 
equitably gratuitously, i. e., in the absence of any law[ which ren-. 
dered the action a mere fulfillment of a legal duty, and as an in¬ 
dividual would act if he provided for and directed payment of 
debts cognizable only in the forum conscientiae. The individual 
could not, of course, create a law of such debts. However, Con¬ 
gress could and did create a law of such debts when dealing with 
them under and by the 5th section of the 1919 act. 

The “gratuity” or “equitable gratuity,” therefori, was the 
legislative act that was creative of the aforesaid section. That, 
clearly, was an act of grace, for thereby “equitable ^nd moral” 
obligations of the United States which theretofore were not pay¬ 
able under any law became payable under a law of Congress. But 
it is a view which has been taken in some places, that it is only a 
“gratuity” or an “equitable gratuity” and not a debt, which is pay¬ 
able under the 5th section of the 1919 act. Provisions of the sec¬ 
tion, however, explicitly provide for the payment of ‘met losses” 
actually sustained in mining operations which had beed conducted 
at the request and upon the appeal of the Government of the 
United States. When he who has caused a loss to be buffered by 
another reimburses for the loss he thereby makes repalation, and 
does not thereby bestow a “gratuity.” And in the Work-Rives 
Case, supra, it was said that “equitable and moral considerations” 
were held by Congress to require reimbursement of such “net 
losses” by the United States. A “gratuity” is something which 
is not required by any considerations whatever. That which is 
required is something that is due either as a matter of right un¬ 
der the law or as a matter of, obligation under conscience. 

Ordinarily a “gratuity” is something given in the absence of 
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any consideration therefor, or in excess of a consideration. It 
is within the definition of gift. But nothing is given under the 
5th section of the 1919 act in the absence of a consideration, or 
in excess of onei Nothing is obtainable thereunder as a mere 
gift. The provisions of that section do not admit of the pos¬ 
sibility of a lawful recovery thereunder of an amount that is 
even equal to the consideration received by the United States 
from any one of those who in time of war rendered an indispensa¬ 
ble service to the Federal Government. Therefore, to speak of 
any such amount as a “gratuity” is to imply a relation between 
the United States and those who sustained “net losses” in suc¬ 
coring the Federal Government in time of war, which is in 
every way the opposite of the relation which, as the Supreme 
Court in the Work-Rives Case, supra, said, was one that existed 
by reason of “equitable and moral considerations” that bound the 
honor and conscience of the American Nation to pay to stimu¬ 
lated producers of certain urgently needed ores the “net losses” 
they had sustained in their operations. 

Congress is impotent to make a gratuitous distribution of the 
public moneys. Its power of discretion in regard to the appropri¬ 
ation and consequent disbursement of such moneys is not limit¬ 
less. It may not provide for their expenditure by way of gifts. 
An individual mav give awav his money to whomsoever he wills 
to give it. but Congress has no such absolute freedom of action 
with regard to the public moneys. They are appropriable and 
disbursable only with reference to public objects and the public 
welfare. And if the public object and the public welfare with 
reference to which the 5th section of the 1919 act provides for the 
expenditure of such moneys are not an object and a welfare that 
are identifiable and associable with a debt of the United States, 
then what are the public object and the public welfare which must 
be shown to be subserved by that section in order to establish its 
validitv or constitutionalitv ? 

If the Secretary of the Interior believes that it was not a debt 
of the United States which Congress intended to have paid under 
the administration by him of the aforesaid 5th section, and he is 
unable to assign another and different provision of the Constitu¬ 
tion than that relating to debts of the United States that saves the 
said section from invalidity or unconstitutionality, why has he not 
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refused to administer the section? If he entertains the aforesaid 
belief and is under the aforesaid disability, must he not neces¬ 
sarily, therefore, regard the 5th section of the 1919 act as invalid 
because purporting to make a wholly gratuitous disposal of. the 
moneys of the people of the United States, i. e., a disposal there¬ 
of without reference to a public object or to the publij: welfare to 
the extent that the Constitution empowers Congress to act with 
respect to such object or to such welfare? 

The foregoing is appropriately followed by a discussion of 
these observations of the Court in the IVork-Rivcs (fase, supra . 
to-wit: 


t 


was not 
* * * 


Congress did not wish to create a legal claim, 
dealing with vested rights. * * * It did noj: 

make the losses recoverable in a court. * * * 

was occupying toward the proposed beneficiaries of section 5 
the attitude rather of a benefactor than of a debtor at law. 


Congress 


Are the words “wish,” “proposed,” and “benefactor,” as used 
in the Court’s opinion, without any particular significance to a 
reader of the opinion who seeks to know the precise intent of the 


Court under the phrase “legal claim?” If the Court hrj 


d used the 


rase when 
it, but did 


word “choose” instead of the word “wish” the same thought 
would have been expressed, namely, that it was optional or dis¬ 
cretional with Congress so to legislate concerning losse^ sustained 
in so-called stimulation to the production of certain ores as to cre¬ 
ate a “legal claim” within the narrow sense of the ph 
applied to denote a demand founded upon a vested rig 
not elect to do so. That Congress might have done sq, however, 
by validating acts of. so-called stimulation as of the date they 
were performed; by providing that response to stimulative acts 
had given rise to a relation between stimulated produce 
Government of the United States which was contractu; 
imposing upon the United States a liability determinable with 
reference to the law of contracts, probably will not be contra¬ 
dicted anywhere. 

The word “proposed” as used by the Court obviously meant 
that the persons who had sustained losses in the stimulated pro¬ 
duction of manganese and certain other ores were und^r consid¬ 
eration by Congress with view to a determination by it as to 


rs and the 
\l\; and by 
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whether to make them '‘beneficiaries” of legislative action. Cer¬ 
tainly such persons were not “proposed beneficiaries” of such ac¬ 
tion after taking of the action. Thereafter they were “bene¬ 
ficiaries” under and by reason of the action. And the word 
“benefactor” was used by the Court as a descriptive of, Congress 
in connection with legislation by it that provided for the payment 
of debts of the United States which, before enactment of the 5th 
section of the 1919 act, were not enforceable, payable, or col¬ 
lectible under any law but were obligations only of the National 
conscience and honor. 

The Court’s statement that “Congress did not wish to create 
a legal claim” appears in its opinion immediately before the re¬ 
mark therein, to-wit “it [Congress] was not dealing with vested 
rights.” Of course it was not. Obviously it was not. Why, 
therefore, did the Court affirm that patent truth? The correct 
answer to the question is found in what was decided in the IVork- 
Rivcs Case, supra, namely, that Congress had created rights un¬ 
der the law through and by enactment of the 5th section of the 
1919 act, and that its power to create such rights was also a 
power to provide that they should be subject to hearing and de¬ 
termination finally, conclusively, and with binding effect upon 
the courts, bv the Secretarv of the Interior. 

There was before the Court in the IVork-Rives Case, supra . 
(a) a claim which had no other legal basis than the aforesaid 5th 
section, and (b) a question as to whether a construction of, the 
section bv the Secretarv of the Interior was reviewable by the 
Court. The decision in the case was, 1st, That the private right 
involved therein was a right of which Congress was the creator, 
and, 2nd, That the Secretary's construction of the statute of 
creation of the right was one with which the Court could not 
concern itself because, in its opinion, the construction had been 
made within, and not beyond, the authority of quasi-judicial judg¬ 
ment and discretion which Congress had vested in the Secretary 
of the Interior by such statute. 

Hence the only conceivable purpose of the Court’s affirmation 
of the patent truth that section 5 of the 1919 act did not deal 
with vested rights, must have been to emphasize what the Court 
considered desirable to emphasize, namely, that while Congress 
may, in and by an act which is creative of legal rights, provide 
therein that a “court of executive justice” shall have a final, a 
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conclusive, and hence a judicially unreviewable, authority to hear 
and determine the merits of the rights so created, there is no such 
competence in Congress with regard to vested rights, i. e., rights 
which have not been created through an exercise of the will of 
Congress but which have been secured as an effect of the force 
of law operating upon the acts of persons and governrrjent. “Con¬ 
gress did not wish to create a legal claim. It was not dealing 
with vested rights.” These sentences in the Court’s ^pinion are 
quoted in the order in which they appear therein. Th^ juxtaposi¬ 
tion is significant. 

And the signification of the juxtaposition is that 
meant by the phrase “legal claim” what is meant by the phrase 
“vested right.” That is to say, the Court meant that in enacting 
the 5th section of the 1919 act Congress neither created vested 
rights nor dealt with pre-existing vested rights. The 
every opinion must be considered by one who seeks to 
the sense in which every phrase in the context has been 


the Court 


context of 
apprehend 
{used. And 


the conclusion that the phrase “legal claim” was u$ed by the 
Court as a synonym of vested right, is the only conclusion that 
is consistent with that degree of respect for the deliverances of 
the Court which both its eminence and its learning npt only re¬ 
quire but is everywhere accorded to it; for it is a palpable ab¬ 
surdity to say of any claim under a law of Congress (and obvi¬ 
ously a claim under section 5 of the 1919 act is one foiknded on a 
law of Congress) that it is not a “legal claim.” 

The Court remarked that “it [Congress] did not 
make the losses recoverable in a court,” i. e., did noj endow a 
court with power or jurisdiction to hear and determine claims 
under the 5th section of the 1919 act on their merits. It has been 
a supposition in some places that because Congress withheld such 
power or jurisdiction from the courts, therefore nonfe of such 
claims is a “legal claim,” i. e., a justiciable claim. it has 

often been asserted that the Supreme Court of the United States 
means to be understood as concluding (in the IVork-Rives Case, 
supra) that none of such claims was a “legal claim,” i. e., a jus¬ 
ticiable claim, because the aforesaid 5th section was then admin- 
istrable exclusively in the exercise of the quasi-judicial judgment 
and discretion of the Secretary of the Interior on all questions of 
law as well as of fact. 

It is entirely proper to say that a “legal claim” is one which a 
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court may enforce, for as a descriptive of a claim the word 
“legal” is often used in a very narrow, a very technical, and a 
very special sense. Such is the sense of the word “legal” when 
prefixed as a descriptive of a claim over which a court has juris¬ 
diction. But to assert that a claim is not a “legal claim” solely 
because no judicial tribunal has jurisdiction over it. is to over¬ 
look completely the broader sense of the phrase “legal claim,” 
namely, a claim which can be enforced in the discharge of the 
functions of a judicial body if Congress elects to vest such a body 
with power and jurisdiction to enforce it. 

In other words, whether anv claim is a “legal claim” is not 
dependent upon whether its effectuation or enforcement may be 
achieved under a hearing and determination by a judicial body. 
Stated otherwise; a claim is or is not a “legal claim” irrespective 
of whether a court possesses the jurisdiction necessary to a hear¬ 
ing and determination of it. The soundness of these statements 
lies in the fact that it is discretional with Congress to specify the 
extent to which the judicial power under the Federal Consitution 
shall be exercised, and therefore discretional with it to provide 
whether the power shall be exercised with reference to any partic¬ 
ular “legal claim.” It is to the credit of Congress that such 
power has always been exercisable with reference to “legal” claims 
that are of the rank of vested rights by virtue of constitutional 
provisions. However, it has never been creditable to Congress 
to withhold from the courts power or jurisdiction over “legal” 
claims of lesser rank, e. g., claims under the 5th section of the 
act of 1919. 

The moment Congress so legislates as to afford a basis in legis¬ 
lation for a claim to moneys of the United States, it thereby, 
and necessarily, creates a “legal claim,” i. e., a justiciable claim. 
The soundness of this proposition is attested by the fundamentals 
of our government. The power under our system to make any 
law is not broader than the power thereunder to expound the law. 
The legislative and judicial powers, therefore, are coextensive 
powers. However, it does not follow from this thesis that the 
judicial power which courts possess is adequate for the expound¬ 
ing of any law of Congress, for the quantum of such power the 
courts possess is dependent upon the quantum thereof which Con¬ 
gress, as the trustee of such power, has distributed to them. 
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and there¬ 


in other words, whether any claim is a “legal claim,”| 
fore a justiciable one, is wholly dependent upon whether it is 
cognizable by, i. e., whether it is within the range or scoj)e of the 
content of the judicial power under the Federal Constitution, and 
not at all upon whether Congress has so exercised its 
as to confer upon a court or courts jurisdiction to hear 


discretion 
and deter¬ 


mine the claim. Manifestly, when Congress enacts 
which provides for the payment of a debt of the Gove 


the United States and inhibits the exercise bv a court or courts 


legislation 
rnment of 


to him by 
creditors’ 
fnendment 


of jurisdiction of a creditor’s claim to the amount due 
reason of such legislation (as it did with regard to 
claims under the 5th section of the act of 1919 before a 
thereof by the special jurisdictional act of 1929), it thereby and 
quite explicitly expresses its understanding that but fpr the in 
hibition the creditor’s claim would be within an existenjt jurisdic¬ 
tion ; the so-called general jurisdiction of, the Court of Claims, 
for example. 

While Congress is impotent to enlarge or to contrabt the ex¬ 
tent of the judicial power under the Federal Constitution, it has 
a constitutional discretion to prescribe and limit the quantum of 
such power that may be exercised. It also possesses a discretion 
to provide for the payment as debts of the Governments of the 
United States of losses sustained in the rendition of services to 
that government which were not recoverable against tl|ie United 
States “because of lack of enforceable contracts or equities.” But 
Congress cannot so provide otherwise than under and through an 
exercise of the legislative power; for the public moneVs of the 
United States can be applied to the satisfaction or settlement of 
governmental debts only “in consequence of appropriations made 
by law.” Whenever it does so provide law necessarily is created. 
Any such law of, the United States is cognizable by th^ judicial 
power of the United States. However, whether any 
shall be administered under an exercise of that power or 
ance of an authority vested in an executive officer, is wholly 
optional with Congress. 

If, instead of having designated the Secretary of the 
as the means of administration of the 5th section of the 
and having provided that his decisions thereunder should be final 
and conclusive. Congress had designated the Court of Claims, or 


such law 
n pursu- 


Interior 
1919 act 


i 
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even a constitutional court of the United States as such instru¬ 
mentality, Congress would not thereby have attempted to vest 
jurisdiction in a judicial body to hear and determine a claim 
against the United States that was not a “legal claim’’ and there¬ 
fore not a justiciable one. Thereby it would only have distributed 
the judicial power for exercise in determining the merits of a 
claim under the United States,—not against the United States— 
which the United States have caused to be founded on a law of 
the United States. 

All the essentials of judicial jurisdiction to hear and determine 
are contained in the aforesaid 5th section. It (a) denotes an 
intent to pay and settle what Congress regarded and held to be a 
debt of the United States; (b) prescribes conditions or facts 
which must be proved in order to establish a claim as an obligee 
or creditor of the United States under the section; (c) commits 
the United States to an assumption of financial liability as an 
obligor or debtor; (d) fixes the extent of such liability and ap¬ 
propriates an amount deemed sufficient to liquidate it, and, (e) 
states specific principles for the guidance of judgment and discre¬ 
tion in the determination of the money amount the law of liabil¬ 
ity, as created by the section itself, provides shall satisfy or settle 
anv claim of an obligee or creditor under the section. 

Certainly any court of the United States ought to be quite as 
well qualified as is the Secretary of the Interior to do what the 
latter is authorized to do under the aforesaid 5th section, namely, 
to determine what is “just and equitable.” And certainly what 
is “just and equitable” is not left by Congress to the conscience 
of the incumbent of the office of the Secretary of the Interior. It 
is intrusted by Congress to that officer’s judgment and discretion; 
and judgment and discretion in the administration of any law of 
Congress must be exercised consistently with legal provisions and 
those concepts that are expressed in the principles of equity juris¬ 
prudence. 

To do what is “fair and equitable” was the authority vested in 

the Secretarv of War bv section one of the 1919 act. That is 
* * 

substantially the authority to do what is “just and equitable.” 
But Congress did not suppose that by authorizing the Secretary 
of War to be “fair and equitable” it was thereby authorizing him 
to do what no court might review under a virtual appeal from 
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the Secretary to a court of the United States. The 1919 act ex¬ 
pressly provides that the Court of Claims (a legislative court, it 
is true, but an actual court of the United States nevertheless, and 
one that is not only competent to receive but one that has long 
exercised power under Article 3 of the Constitution) shall have 
jurisdiction to scrutinize and revise what the Secretary of War 
has concluded is “fair and equitable” and that said court, although 
a legislative court, exercises judicial power under the said Article 
3 when functioning with respect to virtual appeals fr6m the ac¬ 
tion of the Secretary of War under section 1 of the act of 1919, 
supra, is attested by the fact that the court that has distinguished 
legislative courts from constitutional courts, namely, the Supreme 
Court of the United States, has reviewed decisions rendered by 
the Court of Claims on virtual appeals thereto from thh decisions 
of the Secretary of War under section 1 of the 1919 act. 

And if Congress had done for claimants under section 5 of the 
1919 act what it did for claimants under section 1 thereof, namely, 
provide for judicial review of federal executive action, hundreds 
of claims under the former section would not be unadjusted and 
unsettled more than thirteen vears after enactment of 
of 1919. If that had been done. Congress (evidently 
vinced that abundant cause existed for charges that 
justice” had not effectuated the legislative will under 


he statute 
fully con- 
executive 
the afore¬ 


said 5th section) would not have felt that it was under a duty 


(after the lapse of ten years of opportunity to the Depa 


rtment of 


the Interior to be “just and equitable”) to provide, as ij has done 
by the special jurisdictional act of 1929, for a judicial test of the 
quality of the quasi-judicial judgment and discretion that has 
been exercised in the administration of the 5th section of the 
1919 act. 

And that the special jurisdictional act was a “just and equi¬ 
table” consummation, although a very greatly delayed one, is evi¬ 
denced by the decisions of this Court in Vindicator Consolidated 
Gold Mining Co. v. Wilbur, 60 App. D. C. 60, 47 F. (2nd) 422, 
and Chcstatee Pyrites and Chemical Corporation v. Wilbur, lb. 
62 and lb. 424, respectively, affirmed by the Supreme Court, 284 
U. S. 231, 237. The uniqueness of these cases merits notice. 
They originated in petitions under the aforesaid special jurisdic¬ 
tional act which were characterized by the terms of their prayers 


l 
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as well by the terms of their titles as petitions for constructions 
of law under that act or for judgments awarding the common 
law writ of mandamus to the Secretary of the Interior. This 
Court and the Supreme Court of the United States dealt with 
them as petitions for mandamus. But the opinion of the Su¬ 
preme Court of the United States in the IVork-Rives Case, supra, 
was to the effect that mandamus would not lie for review of an 
exercise of the quasi-judicial judgment and discretion of the Sec¬ 
retary of the Interior on a claim under the aforesaid 5th section; 
and no statute enacted thereafter and no judicial utterance made 
thereafter, had provided or declared to the contrary. 

Whether this Court and the Supreme Court of the United 
States concurred in the conclusion (which neither court expressed, 
however) that l>ecause the special jurisdictional act of 1929, 
supra, deprived the Secretary of the Interior of his exclusive 
jurisdiction to hear and determine, therefore, a judgment award¬ 
ing the common law writ of mandamus might be awarded in a 
proceeding under the said jurisdictional act, is, perhaps, im¬ 
material. It is not immaterial, however, that both this Court and 
the Supreme Court proceeded to judgment in the aforesaid cases 
upon a view of them as cases that affected claims founded on a 
law of Congress and, therefore, legal and justiciable claims. That 
such claims had evolved out of demands against the United States 
which were cognizable only in the forum conscicntiae before en¬ 
actment of the 5th section of the act of 1919, supra, was not a 
matter which concerned either court. 

Xor did this Court or the Supreme Court, in either of the said 
two cases, intimate that what imported legality or justiciability 
to the claims was the special jurisdictional act of 1929, supra. 
Such an intimation was impossible in either court, for the said 
act of 1929 did not confer jurisdiction on any court over claims 
under the 5th section of the act of 1919, supra. The jurisdic¬ 
tional act permitted continuance in the Secretary of the Interior 
of jurisdiction to hear and determine finally all such claims. It 
merely subjected that officer to a mandatory duty to effectuate 
judicial decisions of questions of law with regard to war minerals 
claims. Possibly this accounts for the fact that in the Vindicator 
and Chest ate c Cases, supra, the Supreme Court affirmed judg¬ 
ments of this court awarding the common law writ of mandamus 
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under petitions filed in invocation of the very narrow jurisdiction 
of the court under the said special jurisdictional act. If it does 
not, then the writer must leave it to others to state what does. 

He is content to be positive only to this extent: Tl^at the pro¬ 
vision in the special jurisdictional act of 1929, supra, for exercise 
of the discretional or optional appellate jurisdiction of the Su¬ 
preme Court of the United States over the judgment^ or decrees 
of this court on appeals to it from the judgments or| 
the court below in proceedings under the said Act, was 
attempt by Congress to confer appellate jurisdiction upon the 
most august of that grade of courts known as co 
courts, to review what in law are reallv onlv adminis 


decrees of 
not a futile 


nstitutional 
trative acts 


rather than judicial judgments of one of the courts of the grade 

_ r 1 _ _ • 1 _ * • - 


of legislative courts. 


VIII. The role of an almoner of “gratuity” 
benefactor” congress was never the part of the 


from a 
Secretary 

of the Interior under legislation that authorized him to 


apply the principles of “justice and equity” in paying a 
debt of the government of the United States to ^any per¬ 
son, firm or corporation” to whom the debt was Owing. 

The 5th section of the 1919 act constituted the Secretary of 
the Interior a trustee of authority for exercise in the payment of 
a debt of the United States. Of course the authoritv 


was not a 


i 


discretional authority, i. e., an authority for exercise cpf the will 
of the Secretary. Nor was it an authority to exercise legal dis¬ 
cretion only. It was an authority to exercise both judgment and 
discretion in the manner of the exercise of the judicial bower and 
consistently with law and equity. In short, the said 5th section 
made of the Secretary a “court of executive justice” ^nd bound 
and required such “court” to administer justice upon the basis 
of the administration thereof in both constitutional and legisla¬ 
tive courts of the United States. 

The defensible objective of Congress in providing that the 
merits of claims under the said 5th section should be determinable 
finally and conclusively in the exercise of the quasi-judicial judg¬ 
ment and discretion of the Secretary of the Interior, is difficult, if 
not impossible, to discover. It is scarcely intelligible (why Con¬ 
gress should withhold from or deny to persons an opportunity 
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for direct, immediate, and expeditious judicial review of federal 
executive, or administrative, action on any claim founded on a 
law of Congress. If, when enacting the 5th section. Congress 
had conferred on any court jurisdiction to review the action of 
the Secretary of the Interior on claims thereunder, hundreds of 
such claims would not still be unadjusted and unsettled. It is a 
grievous wrong in respect of the rights of. persons under any law 
for Congress to expose such rights to the errors of the quasi¬ 
judicial mind of “courts of executive justice" without at the same 
time providing that the judicial power shall be instantly available 
as a safeguard against the effect of the imperfections of such 
mind. “It is not in the smallest degree desired that the depart¬ 
mental decisions, when thev are given should be of such a kind as 
to call for review and correction by a Court of Law. On the 
contrary, what is desired is the exact opposite. But the best way 
of securing that result is to provide that the decision which is 
taken may, if the party aggrieved be minded, be brought before 
the Courts in the ordinary way.” Lord Hewart. The New 
Despotism, p. 161. 

Foundation or warrant for the foregoing observations to the 
extent applicable to the administration of the 5th section of the 
1919 act by the Secretary of the Interior, is furnished by the 
concurring opinions of this Court and the Supreme Court of the 
United States in the Vindicator and Chestatce Cases, supra. But 
for those judicial pronouncements—in the absence of the protec¬ 
tion afforded thereunder to claimants under the said section— 
many of such claimants would have been denied under decisions 
of the “court of executive justice” for war minerals claimants 
that to which a law of Congress entitled them, namely, hundreds 
of thousands of dollars which Congress had appropriated towards 
the payment of a debt of the United States owing to them. 
“* * * it is obvious that the critics of departmental despotism 

desire, not litigation but that fairness of decision which, while it 
renders litigation in general unnecessary, is enormously en¬ 
couraged and fostered by the prevailing knowledge that, in case 
of need, there is a Law Court in the back ground.” Lord Hewart, 
Op. Cit. p. 161. 

In choosing to designate the Secretary of the Interior as the 
means for the effectuation of its will under the aforesaid 5th sec- 
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tjon, Congress probably supposed that the officer who was at the 
head of that department of government that was the chief and 
foremost of the stimulators to the production of urgently needed 
ores in the years 1917 and 1918, would not only construe and 
apply that highly remedial piece of legislation in a duly liberal 
manner but could do so with more intimate knowleldge of the 
situation Congress dealt with in enacting the statuti than was 
possessed by any other agency of government, judicial or execu¬ 
tive. The Department of the Interior had been most diligent in 
creating those “equitable and moral considerations'’ diat bound 
the honor and conscience of the American Nation, and that obli¬ 
gated the government of that Nation, with respect to producers 
of war minerals. It was that Department that indefaligablv and 
ardently sought in Cuba, as well as in the United States, to have 
manganese produced by “any person, firm, or corporation.” (Ap¬ 
pendix, pp. 82-86.) 

The nationality of the person, the firm, or the corporation, and 
the loci of the mines of manganese, whether in Cuba or else¬ 
where, were matters of no materiality in the years 1917 and 
1918. All that was material then was whether the on; was pro¬ 
ducible at places where it might be used for purposes jof war by 
the United States. Hence, the Department of the Interior, with 


commendable zeal and actuated by patriotic motives, di 
ordered that its representatives (among whom were mi 
neers and geologists in the employ of the Geological S 


rected and 
ning engi- 
brvey) go 


to Cuba to stimulate “any person, firm, or corporatioh” in that 
Republic to produce manganese there and to extend and improve 
means of transportation of it to points from which v: could be 
shipped to the United States. (Appendix, pp. 82-86.) 

And early in the period of administration of the 5th 
the 1919 act, when the sense of obligation to Cuban 
who had rendered an indispensable service to the United States 


section of 
nationals 


Government had not been dulled as such sense is lik 
dulled with the passing of time, there was no evident 
to that provincialism and narrowness of spirit with re 
aliens which later marked the administration of the 
fifth section. And strange as it may seem, the growj 
idea that Congress had intended by that section to discriminate 
against aliens who had produced war minerals elsewhere than in 


elv to be 

j 

tendency 
tercnce to 
aforesaid 
th of the 
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the United States, and thereby to dishonor a debt of the Govern- 
ment of. the United States that was owing to them, was quickened 
by and its correctness inferred from language in the opinion of 
the Supreme Court of the United States in the IVork-Rivcs Case. 
supra. 

The Court had said that the attitude of Congress toward stim¬ 
ulated producers was that of a “benefactor” and that the said 5th 
section was a “gratuity.’’ This circumstance was considered suf- 
ficient to be convincing that aliens who produced war minerals 
under stimulation, but in their own countries, could not have been 
regarded by Congress as among the creditors of the United States 
to whom the said 5th section was applicable. Apparently the 
thought was that Congress could not have intended to be a “bene¬ 
factor” to aliens and to accord to them l>enefits under an act of 
Congress that was a “gratuity.” 

In such thought was the genesis of the conception of the Sec- 
retarv of the Interior as an almoner of “gratuity” from a “bene- 
factor” Congress. And the thought was an offspring of the 
gross misunderstanding of the application of the words “gratu¬ 
ity” and “benefactor.” It has been shown at another place in 
this brief that the word “gratuity” was not applied to the amount 
Congress appropriated to attain its objective under the 5th sec¬ 
tion of the 1919 act, namely, to pay a debt of the United States. 
It was applied to the act which evinced the purpose of Congress 
to attain that objective. The act, and not the amount appropriated 
therebv, was the “gratuity.” And the act was that of a “bene- 
factor.” 

The act was a righteous deed which might have been left un¬ 
performed without disregard by Congress of any law of Con¬ 
gress under which a liability of the United States had attached. 
In that sense, and in that sense alone, the act was that of a “bene¬ 
factor.” It was not. however, an act of charity, or of benevolence, 
or of philanthropy. It was not an act that constituted the De¬ 
partment of the Interior an eleemosynary institution for the re¬ 
lief of persons, firms, and corporations that had been stimulated 
to the production of the urgently needed ores. It was an act that 
was a part of a quid pro quo transaction. 

The “benefactor” that enacted the 5th section of the act of 
1919, supra , was appreciative of and grateful to the other “bene- 
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I 

factor,” namely, the person who produced manganese and ren- 


7 and 1918. 
ho produced 
as nationals 


dered it available to the United States in the years 191! 

In those years nationals of the Republic of Cuba wj 
manganese from properties in that country, as well 
of the United States who produced that ore from the soil of the 
United States, and did so under so-called stimulation, were ac¬ 
claimed not only as benefactors of. the United States but of all 
the nations allied with the United States in that war. Democracy 
throughout the world, they were told, was their debtor. The 
President of the United States not only joined in the acclaim and 
acknowledged the debt of democracy to the miner generally, but 
early in the year 1917 was actively engaged in giving so-called 
stimulation. 

The President then subscribed the following statement, which 
was not addressed to the American miner exclusively, 
was not heralded throughout the United States only, 
was addressed to “any person, firm, or corporation” jthat was a 
miner anywhere and was heralded wherever the appeal might be 
effective: 


and which 
but which 


tC 


TO THE MINER. To the miner let me say that he stands 


n him. If 
He also is 


where the farmer does; the work of the world waits q 
he slacks or fails armies and statesmen are helpless, 
enlisted in the great service army. 

Woodrow Wilsori 
Department of the Inferior. 
Franklin K. Lane, Secretary.” 

i 

It is rather difficult to conceive of a “benefactor” government 
that would recognize an obligation by it to those of its own citi¬ 
zens who acted as “benefactor” to it in time of war, but would 
deliberately disavow the same obligation by it to citizens of other 
countries who also acted as “benefactor” to it in tin^e of war. 
“Benefactor” governments which are really sensitive to “equitable 
and moral considerations” do not discriminate between persons 
to whom they are bound in the forum conscicntiae by reason of 
such “considerations.” However, a quasi-judicial officer and a 
court of the United States have now concurred in the conclusion 
that it was the purpose of a “benefactor” Congress to &ct honor¬ 
ably towards some of the obligees of the United States and dis- 
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honorably towards others of them, i. e., to be a “benefactor” to 
some of such obligees and a malefactor to others of them. 

The aforesaid document entitled “To the Miner” would not be 
adverted to in this brief if it were not a document of the Depart¬ 
ment of the Interior of, which, as it is thought, judicial notice 
may be taken for what it may be worth by way of information 
to the court of a situation that existed in 1917 and 1918 and 
with the effects of which Congress dealt in enacting the aforesaid 
5th section. 


CONCLUSION 

Retention by the court below of a petition under the 
special jurisdictional act might properly be suggested by 
this court in view of the numerous prejudicial misconcep¬ 
tions of law by the appellee as the administrator of the 
War Minerals Relief Acts. 

It is the belief of counsel for appellant that no court of the 
United States, constitutional or otherwise, can qualify in the 
high degree this court can in the matter of experience in the 
exercise of the judicial power under the United States in restraint 
of the consummation of wrongs, or in compulsion to the observ¬ 
ance of law, by the “courts of executive justice” that function in 
the federal executive department. Because of such experience, 
and because appellant's counsel is of the firm belief that full jus¬ 
tice under the law to War Minerals Relief Acts claimants who 
have obtained decisions of questions of law favorable to them in 
proceedings under the special jurisdictional act of 1929, cannot, 
in the present state of the law, be insured unless the petitions of 
such claimants are retained by the court below, the following sug¬ 
gestion is respectfully ventured: 

That in all cases under the said jurisdictional act wherein this 
Court’s decisions are favorable to the petitioners, and where the 
court below has not ordered the petitions retained, it be indicated 
in the opinions of this court in such cases whether it seems desir¬ 
able to the ends of justice that the petitions therein be retained 
until completion of administrative action on the claims which are 
the subjects thereof. 

The apology for the foregoing suggestion lies in these facts: 

1st. That more than thirteen years have elapsed since enact- 
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ment of the 5th section of the 1919 act and administration there¬ 
under remains uncompleted to the serious injury of numerous 
claimants under the section. 

2nd. That claimants under the said section should be afforded 
protection against the possibility of action by the Department of 
the Interior, on questions other than those on which their claims 
are before the Court, which might jeopardize full enjoyment by 
them of the benefits conferred by the statute. 

Before referring to specific cases that support our fear of the 
possibility of such jeopardy to the claimants, attentioq should be 
called to the fact that the special jurisdictional act of 1929 is not 
the only evidence of knowledge by Congress that erroneous ac¬ 
tion on such claims has been taken by the Department of the In¬ 
terior in the past and of legislation designed by it to protect 
against prejudice therefrom. The Act of November 23. 1921, c. 
137, 42 Stat., 322, was occasioned by a narrow administrative 
construction of the 5th section of the 1919 act under which those 
who had responded to stimulation by published requests and ap¬ 
peals were shut out from the benefits of that section. In House 
Report No. 325, 67th Congress, 1st Session, on the bill (S. 843) 
which developed into the aforesaid act of, 1921, it was said: 

“* * * 610 claims were rejected by the Secretary of the 

Interior upon the ground that claimants failed to show a 

direct and personal ‘request or demand/ * * * The 

evident purpose of the bill as passed by the Senate was to 

permit a more liberal construction of the ‘request or demand’ 

provision of the law by the Secretary of the Interior. 
* * 

As fully shown elsewhere in this brief, the Supreme Court of 
the United States regarded the amendatory act of 19$ 1, supra, 
as also broadening the base of relief to “all claimants” by provid¬ 
ing that “good faith” in the making of so-called stimulated ex¬ 
penditures by them should be the sole standard for judgment as 
to whether the losses they had sustained should be made good to 
them in accordance with the principles of “justice and equity.” 

The decision of this Court in Vindicator Consolidated Gold 
Mining Co. v. Wilbur, 60 App. D. C. 60, 47 F. (2nd) 422, was 
corrective of “too narrow a construction” of the War Minerals 



68 


E. A. Y KIND ELAN VS. R. L. WILBUR, SECY. 


Relief Acts by the Secretary of the Interior. This decision was 
affirmed in Wilbur v. Vindicator Consolidated Gold Mining Co., 
284 U. S. 231, wherein it was said (a) that there was “no 
room to doubt that it was the purpose of Congress to empower 
the Secretary to” do the very opposite of what he did under his 
“too narrow construction.” See also Chcstatce Pyrites and 
Chemical Corporation v. Wilbur, 60 App. D. C. 62, 47 F. (2nd) 
424, wherein another false view by the Secretary of the In¬ 
terior as to the extent of the relief afforded bv Congress to so- 
called war minerals claimants was rectified with subsequent ap¬ 
proval in Wilbur v. Chcstatce Pyrites and Chemical Corporation, 
284 U. S. 231, 237. 

And even when this Court was called upon to determine with¬ 
in its exceedingly narrow jurisdiction under the common law 
process of mandamus whether the will of Congress under the 5th 
section of the Act of 1919 was being clearly disregarded by the 
Secretary of the Interior in the administration by him of the said 
section, it did not hesitate to determine such question in the af¬ 
firmative. See Work v. Rives, 54 App. D. C., 84. 295 F. 225, 
and Work v. Chcstatce Pyrites and Chemical Corporation, 54 
App. D. C., 380, 29S F. 839. In these cases the judgments of 
this court were reversed in Work v. Rives, 267 U. S., 175, 185, 
and Work v. Chcstatce Co., 267 U. S., 185, respectively. How¬ 
ever the reversals were due entirely to the unwillingness of the 
Supreme Court of the United States to conclude that the quasi¬ 
judicial conduct of the Secretary of the Interior was such as to 
“justify characterizing it as arbitrary or capricious or fraudulent 
or an abuse of discretion.” (267 U. S., at 184.) 

But that such conduct was frustrative of the will of Congress 
was subsequently declared by the Supreme Court in the Vindi¬ 
cator and Chcstatce Cases, supra, after Congress, by enactment 
of the special jurisdictional act of 1929, had emancipated this 
Court as well as the Supreme Court from a condition of helpless¬ 
ness to exercise the judicial power under the United States for 
the protection of persons who had been denied in a “court of ex¬ 
ecutive justice” that which the supreme law-making body had pro¬ 
vided should be theirs. 

The observations in the three preceding paragraphs may not 
be strictly germane to the single issue on the appeal in this case. 
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However, they have a very real pertinence to the purpose of this 
subdivision of appellant’s brief, for herein is made a suggestion 
which, although having no relevancy under the aforesaid issue, 
is one appropriate for consideration by the Court in event it 
determines that issue favorably to the appellant. Aijd the sug¬ 
gestion of consideration by this Court of the matter cjf retention 
of jurisdiction by the court below has not been prompted solely 
by those errors of quasi-judicial judgment and discretion which 
now are corrected under the concurring action of thi^ court and 
the Supreme Court. It has been inspired, in the main, by irrefut¬ 
able proof that not only has such concurring judicial action been 
wholly ineffective to induce to or to compel liberality of adminis¬ 
trative construction of the War Minerals Relief Act^ generally, 
but that those peculiar tendencies of the quasi-judicial mind which 
are responsible for the narrow administrative constructions of 
those acts heretofore and now, are clearly seen in pleadings and 
arguments of the appellee in proceedings under the special juris¬ 
dictional act which are designed to persuade to a very narrow 
judicial construction of that act. 

While the answer of the appellee in the instant case Should not 
be considered by the Court in connection with its determination 
of the merits of the motion to dismiss, nevertheless the answer is 
in the record on which this case is before the court. Therein is 
set out the defense that the appellee’s predecessor had made “a 
final and conclusive determination that Aguilera y Corjipania, as 
a matter of fact, sustained no loss whatever” etc., and “the Sec¬ 
retary’s decision, accordingly, is not subject to review by the 
Court.” However, it is apparent from exhibit “B” to the peti¬ 
tion that such decision by the Secretary was based upon a con¬ 
clusion of law, namely, that losses sustained in the stimulated 
construction of a railway were not reimbursable. In the light of 
a mistaking of a conclusion of law for a finding of ftjct by the 
“court of executive justice’’ for war minerals claimants, why 
should a court of equity be reluctant to retain jurisdiction in or¬ 
der to avert the possibility of prejudice to a person’s rights under 
the law by a similar exhibition of faulty quasi-judicial judgment? 

In Baker v. Wilbur, Equity No. 50,764, docket of the lower 
court, the administrator of the estate of a claimant under the 5th 
section of the 1919 act who died before a hearing of hi^ petition 
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under the special jurisdictional act of 1929, was permitted by the 
said court to be substituted as party petitioner. The Secretary 
cf the Interior then moved to dismiss. The following is quoted 
from the Secretary’s brief in support of such motion: 

“As has been already stated, the right involved in this suit did 
not survive. The right to claim a gratuitv under the act of 
March 2, 1919, was personally [sic] to Baker, and it died 
with him: just as the right to claim a pension would have 
died with him had he been a soldier. 

5)c 3)c -if. 3|c * 

“The Secretary clearly is of the opinion that the award au¬ 
thorized by the act of March 2, 1919, being a gratuity as 
found by the Supreme Court of the United States [ Work v. 
Rives, 267 U. S„ 175], conferred only a personal benefit 
which must have been realized by a claimant during his life¬ 
time or else be lost forever; and that the right to claim the 
gratuity provided for in the statute, was in that respect, no 
different from the right to claim a pension or any other kind 
of gift.” 

The opinion in the IVork-Rives Case, supra, is relied upon as 
authority for the proposition that an amount recoverable under 
the 5th section of the 1919 act is a “gratuity,” a something on all 
fours, so to speak, with a pension, and, therefore, a something 
which the legal representatives of one who was entitled thereto 
cannot recover. But the opinion in the Work-Rives Case, supra, 
cites United States v. Realty Co., 163 U. S.. 427, and Allen v. 
Smith, 173 U. S., 389, immediately following the sentence in the 
opinion, to-wit: “It was a gratuity based on equitable and moral 
considerations.” 

The Secretary of the Interior evidently did not turn to the 
opinion in the Realty Co. Case, supra, for guidance to a correct 
understanding of what the Court meant by the word “gratuity.” 
If he had, his intelligence would have apprehended the obvious, 
namelv, that the word “gratuitv” was without significance or 
point with respect to the amount, or any part of the amount. Con¬ 
gress had appropriated for the relief of war minerals producers, 
but possessed significance and point exclusively with respect to 
the act of Congress in affording monetary relief to such pro¬ 
ducers. Stated bluntly, but not in a spirit of disrespect, the Sec- 
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retarv of the Interior has never “clearly,” or otherwise, perceived 
what was decided in the Realty Co. Case, supra, although the 
chief value of the opinion therein consists in the fact that it was 
vindicative of the power of Congress to regard, and tr£at and pay 
as a debt of the United States—a debt within the constitutional 
sense of the word—a mere demand upon the United Spates which 
was without foundation in any law whatever and w^is founded 
exclusively on ethical or moral considerations. 

Such considerations gave rise to equity jurisprudence. But it 
is a mistake to assume that whatever is equitable necessarily is 
cognizable in the field of that jurisprudence. For the word 
“equitable” has a broader signification than one limited to the 
definition of equity as a force under the State. Equitable still 
means what conscience apprehends and prompts to bd done and 
not only what a power under government notices and Requires to 
be done. The former of these two senses of the word “equitable” 


was the one in which the word was used by the Court in both the 
Realty Co. and Work-Rives Cases, supra. And the relief act of 
Congress in each of those cases, viewed in the light of the prin¬ 
ciples underlying the opinion in the former of them, was an ex¬ 
ercise by Congress of a constitutional power in it to make a legal 
debt of the United States out of a set of circumstances which, 
when they arose, were ineffective to render the United States 
liable at law or in equity, even if the United States were then 
subject to the judicial power in all its plenitude. 

The foregoing views are repetitions of those exprejssed else¬ 
where in this brief, but they are pertinent here for the reason that 
payment of the debt of the United States to sugar producers, to 
which the Court referred in the Realty Co. Case, supra, was ap¬ 
plied for by legal representatives and was paid to such representa¬ 
tives by the Treasury Department, without the raising C>f such a 
question as the Secretary of the Interior now raises with respect 
to the payment of a debt of the United States to war minerals 
producers. And the Secretary of the Interior, who relies for 
support of his contention that legal representatives are not en¬ 
titled to recover the debt to war minerals producers upon the 
opinion in the Work-Rives Case, was put on notice by his read¬ 
ing of the said opinion of the very case in which legal representa¬ 
tives were held to be entitled to recover the debt due to spgar pro- 
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ducers. Such case is cited in such opinion and is the Alien-Smith 
Case, supra. 

The relief act in that case was without an express provision 
for payment to legal representatives. In that respect it was simi¬ 
lar to the War Minerals Relief Acts. Its express provision was 
for payment to “producers” of sugar. The express provision of 
the War Minerals Relief Acts is for payment to those who pro¬ 
duced or prepared to produce certain ores. The testator in the 
Alien-Smith case, supra, died two weeks after repeal of the sugar 
bounty act and, therefore, about seven months before enactment 
of the relief statute. Hence no right could have accrued to him 
under the latter statute. Notwithstanding that circumstance, how¬ 
ever, the executors of his will recovered the debt of the United 
States which was payable thereunder. And if, they had recovered 
it illegally, is it conceivable that the Supreme Court would not 
have said so? But it did not. It indulged no such fanciful idea 
as this, namely, that the executors had collected a “gratuity” 
which they could not possibly claim because of the death of the 
testator before enactment of the legislation granting such largess. 

What the Supreme Court decided in the Alien-Smith Case, 
supra, was this: That as the testator was living when the sugar 
bounty act, if valid, was in force, and had incurred considerable 
expense in qualifying himself as an applicant for the bounty, he, 
therefore, was the person to whom the United States had become 
obligated by reason of equitable and moral considerations. The 
Court said: 

“The inchoate right to the bounty obtained by Allen before his 
death was a personal asset, which undoubtedly passed to the 
executors, who subsequently perfected the right and received 
the money.” 

The contrast between that statement by the Court and the con¬ 
tention by the Secretary that the “gratuity” to a war minerals 
producer is similar to a pension and is “lost forever” upon his 
death, causes this appellant to be fearful of the possibility that 
in the event his appeal prevails the Secretary may commit further 
error of law when the claim is again taken up by him for con¬ 
sideration. It is against the possibility of such error arising that 
he wishes the protection sought for herein. 
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52, docket 
tiswer was 
a motion 


In Manganese Metal Co. v. Wilbur , Equity No. 51C 
of the lower court, a motion to strike the response or a 
filed. By agreement of counsel respondent then filed 
for leave to file an amended response or answer. Neither motion 
was ever heard, because of a consent decree in the cause. How¬ 
ever, the proposed amended answer or response shows that it was 
contemplated that the following defenses should be mhde to the 
petition, to-wit: 

1st, As the losses consisted of amounts which the claimant cor¬ 
poration, as buyer of mining property, had forfeited to jthe sellers 
of such property because of failure to pay the entire .stipulated 
consideration, that to reimburse for such losses, (notwithstand¬ 
ing that the transaction of purchase and sale had been .stimulated 
and the property had been developed by the claimant under stimu¬ 
lation) : 

“would be nothing more or less than to enforce a forfeiture 
against the United States through subrogation, contrary to 
the established principles of equity jurisprudence. 


2nd, As one of the instruments in writing under which the 
claimant entered into possession of and operated one of, the min¬ 
ing properties “was not signed by the” claimant, the claimant 
therefore incurred no obligation to pay what it had paid there¬ 
under, the absence of its signature thereto causing the instrument 
to be 


“absolutely void as against it under the laws of the 


State of 


Oregon, where the contract was executed, and wa^ not en¬ 
forceable against it under the statute of frauds of this Dis¬ 
trict;” 


therefore, to reimburse the claimant for what it had paid under 
such an instrument would not comport with justice and equity to 
the United States. 

i 

3rd, That published requests and appeals for productidn of the 
urgently needed ores were not intended or designed to stimulate 
to the purchase of mining property, if that were necessary in 
order to render production feasible; that such published requests 
and appeals were intended and designed to stimulate to produc- 
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tion only those who owned mining property from which the ur¬ 
gently needed ores could be produced. 

It may be that a court of equity is very reluctant to retain 
jurisdiction when to do so might be interpreted as a harboring 
of grave doubt by the court as to the sincerity of purpose of a 
federal “court of executive justice.” But the appellee’s contem¬ 
plated defenses in the Manganese Metal Co. Case, supra, and his 
defenses and contentions in similar cases, are not referred to here 
in impeachment of the sincerity of purpose of the Secretary of 
the Interior as the “court of executive justice” for war minerals 
claimants. We concede the purity of motive and the intellectual 
honesty of said “court.” But purity of motive once caused old 
and young women to be burnt as witches. And intellectual hon¬ 
esty once caused persons to regard the earth as a plane having 
four corners. We are concerned here only with the possibility 
that decisions equally erroneous in law with those cited herein 
may result in irreparable injury to the cause of appellant if. our 
suggestion as to retention of jurisdiction is not given favorable 
consideration by this court. 

In Groenendyke et al. v. Wilbur, Equity Xo. 50,556, docket of 
the lower court, the following contention was made by the ap¬ 
pellee in argument for the dismissal of a petition under the special 
jurisdictional act: 

“The Secretary now states to the court that in determining 
how much of its operating loss of $4,636.56 the claimant in 
this case was ‘in justice and equity entitled to from the ap¬ 
propriation in said act’ he ascertained and determined as a 
matter of fact that it was entitled to an award of $2,516.55. 
and to no more.” (Emphasis supplied.) 

The Groenendyke Case, supra, was before the court below on 
the same uncontroverted, conceded, and admitted facts on which 
the quasi-judicial decision challenged in that case was rested. 
However, the “court of executive justice” for war minerals claim¬ 
ants appears to have supposed that its decision was not a pro¬ 
nouncement of judgment on the measure of relief to w'hich law 
and equity entitled Groenendyke et al., but was only an ascertain¬ 
ment or a determination of a matter of fact. 

If the courts should indulge the same supposition, the special 
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jurisdictional act of 1929 would be rendered abortive, for all the 
jurisdiction it purports to confer is only jurisdiction to deter¬ 
mine, on uncontroverted, conceded, and admitted facts, whether 
decisions of questions of law by the “court of executive justice’' 
are in harmony or in conflict with “justice and equity.” No 
prejudice would result to a war minerals claimant through an 
award to him of all that is due to him if such award were made 
in pursuance of a judgment on a matter of law which was er¬ 
roneously supposed to be only a finding as to a matter of fact 
But by retaining jurisdiction, equity would effectually 
against the rather likely occurrence of error in a “court! 
tive justice” that refers to its judgments on issues of 
terminations or findings of fact. 

In Summerfield et al. v. Wilbur , Equity No. 50,983,, docket of 
the lower court, the petition contained this allegation: 


safeguard 
of execu- 
aw as de- 


“And your petitioners say that the two awards as 


made under their claim as aforesaid, was erroneous in mat¬ 


ter of law, * * 


(b) in that there was and 


aforesaid 


is an ab¬ 


sence of any substantial evidence whatever befor^ the Sec¬ 


retary of the Interior to support his conclusion 
property was purchased prior to January 1, 1918.’ 


that such 


Here then was an allegation which, in its legal effect, was a 

. i 

charge of denial of due process to a war minerals claimant. 

One would quite naturally expect the defense to consist solely 
of a denial. But in addition to a defense by denial there was a 
defense that challenged the jurisdiction of the court under the 
special jurisdictional act. It was stated in the answer thus: 


a 


Subparagraph (b) thereof involves the determination of a 
fact with which the court will not deal in reviews under the 
act of February 13, 1929.” 


The assertion that it is a question of, fact and not a question of 
law whether it declared or found the existence of a material fact 
in the absence of any evidence whatever thereof, it is submitted, 
supports the contention of appellant that there is a possibility that 
further errors of law may be committed by the Secretary in ad¬ 
ministering claims under the said section. 

The special jurisdictional act of 1929 was expressive qf a con- 
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elusion by Congress that claimants under the 5th section of the 

1919 act ought not to be restricted to the process of mandamus, 

or any other so-called extraordinary process, as the only judicial 

remedy in connection with complaints that wrongs to them had 

been done under orders and decisions of the Secretary of the 

Interior in the administration of that section. Any so-called ex- 

* 

traordinary judicial process, either at law or in equity, was per¬ 
ceived and understood by Congress to be inadequate or inef¬ 
ficacious as a remedy for the prevention or redress of such 
wrongs, because of the narrowness of the jurisdiction of any such 
process, i. e.. because of the very limited extent to which the 
judicial power was exercisable under any such process. (Chapter 
X, The Narrowness of the Jurisdiction of the Processes and Their 
Consequent Inutility as Means of Complete Protection of Private 
Right by the Judicial Power. P. 51, vol. I, Loughran on Judi¬ 
cial Review’ of Federal Executive Action.) 

It has sometimes been said that the judicial remedy Congress 
rendered available by the special jurisdictional act is neither es¬ 
sentially a remedy at law nor essentially a remedy in equity. Does 
not anv such statement evidence oversight of what the 5th section 
of the 1919 act makes manifest, namely, that it is required there¬ 
by that claims thereunder shall be heard and determined in con¬ 
sonance with the principles of equity as well as of law? The 
pertinent language of the section is this: 

“The said Secretary shall make such adjustments and pay¬ 
ments in each case as he shall determine to be just and 
equitable:' (Emphasis supplied.) 

The pertinent language of the amendatory act of November 23, 
1921, c. 137, 42 Stat., 322, is this: “* * * shall be reim¬ 

bursed such net losses as they may have incurred and are in jus¬ 
tice and equity entitled to. * * *” (Emphasis supplied.) 

Hence the War Minerals Relief Acts conferred on the Secre¬ 
tary of the Interior a quasi-judicial jurisdiction in equity as well 
as at law’. And the special jurisdictional act of 1929 conferred 
judicial jurisdiction to determine any question of law’ arising un¬ 
der an exercise of such quasi-judicial jurisdiction. Necessarily, 
therefore, all proceedings under the special jurisdictional act are 
proceedings in equity. This for the reason that it is fundamental 
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in the federal system of judicature that law and equity are two 
distinct and separate fields of that judicature. Whije a federal 
court that is endowed with jurisdiction both at law and in equity 
should not hear and determine on its law side a c^use that is 
cognizable in equity, it is permissible for such a court when func¬ 
tioning in equity with reference to a cause cognizable therein to 
hear and determine whatever questions of law should be deter¬ 
mined to render the remedy in equity complete. 

The special jurisdictional act confers jurisdiction tj> determine 
“any question of law which has arisen or which may hereafter 
arise,” etc. Shallow as it is, nevertheless the contention has been 
made—but not in any court up to now—that as the said act limits 
the jurisdiction conferred thereby to the determination of ques¬ 
tions of law only, therefore, and necessarily, the jurisdiction 
thereunder is only jurisdiction at law, notwithstanding that it is 
exercised on the equity side of the lower court. Such contention 
exhibits a confusion of the special sense of the word ‘llaw” when 
used as a descriptive to distinguish a jurisdiction at law from a 
jurisdiction in equity with the general sense of the word “law” 
(its sense in the special jurisdictional act), when used as a de¬ 
scriptive to distinguish questions of law, which arise in suits in 
equity as well as in actions at law, from questions of fact. 

What did Congress mean by the words in the special jurisdic¬ 
tional act, to-wit, “or which may hereafter arise?” Tfie question 
must be answered in the light of the situation or conqition with 
reference to which Congress dealt in bringing the said act into 
existence. It is disclosed in legislative documents of tvhich this 


22, 1926, 

addressed 


court may take judicial notice, perhaps, that on May 
the appellee’s predecessor in office, Hon. Hubert Work, 
to Hon. John M. Robison, Chairman of the House Committee on 
Mines and Mining, a letter wherein it was stated with reference 
to all so-called war minerals claims: 


“The present situation is that all claims are regarded as closed, 
and none will be reopened or have further consideration ex¬ 
cept by mandate of a court or by reason of further legisla¬ 
tion of Congress.” (Report of the hearings before the 
House Committee on Mines and Mining on S. 3641, 69th 
Congress, and H. R. 11411, 70th Congress.) 
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On January 26, 1926, the said Work addressed to the said Robi¬ 
son another letter, from which the following is quoted: 

“However, as previously reported, all claims under the existing 
law have been adjusted.” 

As, therefore, 1 “all claims” under the 5th section of the 1919 
act had been finally adjusted and settled before the special juris¬ 
dictional act was approved; and as none was then subject to fur¬ 
ther administrative action; and as none would be reopened unless 
“further legislation” require the reopening thereof, it would seem 
quite plain that the legislative intent under the words “or which 
may hereafter arise” was to confer judicial jurisdiction to deter¬ 
mine questions of law under administrative actions taken subse¬ 
quent to approval of the jurisdictional act. If not, then those 
words are meaningless surplusage and familiar rules of statutory 
construction forbid that view of them if a different view is pos¬ 
sible. And it is thought that a different view is easily possible. 

The special jurisdictional act confers a broad rule-making 
power with respect to petitions thereunder. It provides in its 
second section that a “cause” thereunder “shall follow the usual 
procedure, subject to such rules or orders as the court may make 
with respect thereto.” Hence the “procedure” under the act may 
be the “usual procedure” in equity causes, or may be a “proced¬ 
ure” such as in the discretion of the court it may direct in the 
exercise of its power to determine upon “rules or orders” pro¬ 
cedural in character. Undoubtedly, therefore, the special juris¬ 
dictional act is not only highly remedial but one that confers a 
power of discretion on the court below which is sufficiently broad, 
even if the discretion exercisable with respect to the “usual pro¬ 
cedure” in equity is not, to at least empower said court to retain 
jurisdiction, after rendition of a decision in favor of a petitioner, 
for the purpose of determining questions of law that may arise in 
the further exercise of administrative judgment and discretion on 
the claim. 

The special jurisdictional act of 1929 is not an efficient safe¬ 
guard against administrative injustices, unless petitions thereun¬ 
der, when sustained, are retained, for that Act is not invocable 
by any section 5 claimant at any time subsequent to the lapse of 
one year from the date it was approved, to-wit, February 13, 
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1929. Therefore, ever since February 13, 1930, the| only juris¬ 
diction the court below has possessed with reference to those ad¬ 
ministrative orders and decisions under the 5th section of the 
1919 act which have been made or rendered subsequent to that 
date, is the very much restricted jurisdiction under mandamus or 
some other so-called extraordinary process, unless, df course, it 
be a retained jurisdiction under the special jurisdictional act of 
1929. | 

It has been said that retention of jurisdiction is Unnecessary 
because process for contempt is available. That is a very short¬ 
sighted statement. Such process would lie only fori failure or 
refusal to follow and apply the court’s decision on a Question of 
law. But in following and applying it, the Secretary of the In¬ 
terior must resume his function as a quasi-judge in a quasi-court 
with respect to the particular war minerals claim. He must ad¬ 
just and liquidate the claim consistently with the courtj’s decision, 
of course, but in the process of doing so one, or many, new ques¬ 
tions of law might arise. In the decision of the new Question or 
questions he might l>e as completely wrong as he was jn the deci¬ 
sion of the old question or questions on which the court’s views 
were the opposite of his views. And his error in the (decision of 
one or more new questions might result in a conclusi 
amount whatever was payable to the claimant. 

To illustrate: If under a reversal of the court bellow in this 
case there should be a resumption of exercise of jurisdiction by 
the “court of executive justice” for the purpose of determining 
the amount payable in “justice and equity” to Cubaij nationals 
under a claim by them for “net losses” resulting from stimulated 
operations by them in Cuba, questions relating to the Validity or 
legality of working or construction contracts, sales contracts, 
leases, deeds, bonds, competence of parties to contract, extent of 
liability to others, and what not, will inevitably arise. Adminis¬ 
trative decisions of such questions might be erroneous with con¬ 
sequent great prejudice to the appellant. But if jurisdiction had 
not been retained he would be remediless in a court of justice un¬ 
less the decisions were arbitrary or capricious. He would be cir¬ 
cumstanced with reference to judicial relief as was the petitioner 
for mandamus in the Work-Rives Case, supra, a petitioner who 
had been grievously wronged by an erroneous exercise of quasi- 


bn that no 
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judicial judgment and discretion, but who was without relief 
from the wrong even in the Supreme Court of the United States, 
although that Court, in the light of its conclusion in the subse¬ 
quent Vindicator Case, supra , must have known that a wrong had 
been committed and that it consisted in denying a person that to 
which it was reasonably plain from a law of Congress he was 
fully entitled. 

A court of equity ought to do justice completely and not by 
halves, a fortiori where, as here, there is not only every indicia of 
legislative intent that it should do so. but numerous circumstances 
that are within the Court's notice and that admonish it that un¬ 
less it does so ‘‘justice and equity” to a claimant under the 5th 
section of the 1919 Act quite possibly, or even probably, may be 
denied. It is conceded, of course, that the special jurisdictional 
act does not confer upon the lower court jurisdiction over a claim 
under the said 5th section. However, it does confer jurisdiction 
over an officer of the United States whom the Congress has con¬ 
stituted a fiduciary or trustee for the payment of a debt of the 
United States; and the jurisdiction of equity over a fiduciary or 
trustee is sufficiently broad at all times to enable it to retain juris¬ 
diction over the fiduciary or trustee in order that his every act 
may comport with “justice and equity.” 

Of course all this is anticipatory of a reversal of the court be¬ 
low in the instant case, but it is anticipation indulged in circum¬ 
stances and in a place that fully justify it; for the law, and the 
facts, and the court insure, we firmly believe, a reversal of the 
decree below. 

Respectfully submitted; 

Clifford W. Raw, 

Hill Building, Washington, D. C. 

Attorney for the Appellant . 

Patrick H. Louchran, 

Mills Building, Washington, D. C., 

Of Counsel. 
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“It was of the utmost importance that the economic re¬ 
sources of Cuba in the way of manganese be made avail¬ 
able to the United States in the prosecution of ^he War.” 

The United States declared war against Germany on April 6, 

1917. Cuba did the same on April 7, 1917. j 

I 

“Cuba’s declaration of war against Germany is moreover noth¬ 
ing more than a ratification of the treaty concluded on May 
22, 1903, between Cuba and the United States and a conse¬ 
quence, in the domain of international law, of the geographi¬ 
cal, economic and political position of our country in rela¬ 
tion to that of the republic of the north.” (“La Entrada de 
Cuba in la Guerre Universal,’’ Juan A. Martines, Cuba Con- 
temporanea-Havana-Mav, 1917.) (See footnote in “Cuba 
and the War,” a chapter in “Latin America and [the War,” 
a volume by Dr. Percy A. Martin, Professor of History, 
Stanford University.) 

“When two nations make war a common cause, they act as one 
body, and the war is called a society of war.” (Yattel.) 

i 

In a “Memorandum of the Division of Latin American Af¬ 
fairs of the Department of State,” dated August 29, >1917, pre¬ 
pared by John Foster Dulles. Special Counsel, Department of 
State, there is reported the substance of a conversation with the 
Cuban Minister. (See Foreign Relations of the Unitted States, 

1918, at p. 302.) The report contains the following: 

“I said that it was felt that Cuba’s greatest aid to the United 
States in the prosecution of the war would be economic 
rather than military, and that it was of the utmost importance 
that the economic resources of Cuba in the way of sugar, 
manganese, etc., be made readily available to the United 
States and to those cooperating with it in the prosecution of 
the war. This being the case I stated that the Department 
would hesitate to approve a loan for war purposes! unless as 
part of the same arrangement provision were made for the 
restoration of the Cuba Railway which has been so' damaged 
in the recent revolution that it was not now adequate to 
transport Cuba’s products.” (Emphasis supplied. For the 
correspondence preliminary to the making of a loan to Cuba, 
see op. cit., pp. 303, et seq.) 
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Rather early in the war with Germany, therefore, a close co¬ 
operation existed between the United States and Cuba as allies in 
that war. The “economic rather than military” aid which Cuba 
could render in the war was apparent; and “manganese” and 
transportation by rail in Cuba were viewed as of first importance. 
It was in connection with manganese and transportation of it by 
rail in Cuba, that the Shipping Board and the Department of the 
Interior saw in these claimants means to an end devoutly desired 
by the United States, namely, an increase in the supply of man¬ 
ganese from an ally in the war whose territory was within quick 
and easy reach from the ports of this country. 


What was done under the authority of the United 
States to “stimulate” the nationals of Cuba to the pro¬ 
duction of manganese in that Country. 


Patrick H. Loughran 
Attorney-at-Law 
Mills Building 
Washington, D. C. 


Hon. Walter C. Mendenhall, 

Director, Geological Survey. 


October 11, 1932. 


My dear Mr. Mendenhall: 

During the war against Germany the Geological Survey was 
active in efforts to increase the production of manganese. Such 
efforts were made in Cuba as well as in the United States. Agu¬ 
ilera y Compania, a Cuban partnership, was requested by Mr. 
Burchard, of the Survey, to facilitate production through the 
construction of a line of railway. A loss was sustained by the 
company in complying with the request. 

The Secretary of the Interior has decided that the aforesaid 
company was not entitled to the relief afforded by the so-called 
War Minerals Relief Acts. That decision is now before the 
Court of Appeals of the District of Columbia on appeal from a 
decree of the Supreme Court of the District which is rested upon 
that court's concurrence in the Secretary’s decision. 

No administrative or judicial opinion yet written is informa¬ 
tive as to the source of the directions or orders to the Survey to 
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engage in such efforts in Cuba, or even in the United States. It 
is generally conceded, however, that while no statutory provision 
specifically authorized the efforts, the power of the President as 
Commander-in-Chief of the Army and Navy when engaged in 
war is sufficient to give legal sanction to such efforts.! 

I desire very much to include in an appendix to my prief in be¬ 
half of Aguilera v Compania a statement by the Survey of the 
source, dates, and terms of the directions or orders to the Sur¬ 
vey to make such efforts, especially with regard to the exertion 
of them in Cuba generally and in relation to Aguilera y Compania 
particularly. The desired statement would be very helpful to the 
Court and to the parties if it contained the complete instructions 
to Mr. Burchard, of the Survey, just before he left for Cuba and 
or when in that country in 1917 or 1918, and a resume of his ac¬ 
tivities to induce Aguilera v Compania to increase tlfe quantity 
of manganese at points whence it might be shipped to [the United 
States, by the construction of a railway from the company’s 
mines to such points. 

My investigations or inquiries have caused me to believe that 
the Government was quite as diligent in effort to obtdin manga¬ 
nese from Cuba as from any place in the United State^, and that 
Aguilera y Compania was in fact requested, if not urgtd, by Mr. 
Burchard to do precisely in Cuba what other representatives of 
the Survey requested, if not urged, be done in the United States, 
namely, to assume the financial risk incidental to mining opera¬ 
tions which the needs of the Government required be undertaken, 
but which could not be undertaken pursuant to any contract with 
the United States for reimbursement of. whatever losses might 
be sustained. If I am not mistaken in this belief, I think I am 
justified in the further belief, to-wit, that when by the 5th sec¬ 
tion of the Act of March 2, 1919 (40 Stat., 1272), Congress vir¬ 
tually ratified what the Survey’s representatives had thus done, 
it intended to ratify with respect to what they had done in Cuba 
as well as in the United States. 

i 

If Mr. Burchard has memoranda of the incidents of his con¬ 
tact with the members of Aguilera y Compania in the efforts to 
have them construct a railway from their mines to 4 shipping 
point on the Cuban National Railway, a digest thereof set out in 
•the statement would add greatly to the value of the latter. The 
brief for Aguilera y Compania is in manuscript and i^ withheld 
from the printer awaiting your action hereon, in order that in 
the brief appropriate reference may be made to the place in the 
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appendix where the Survey’s statement, if furnished, will be set 
out therein. 

Cordially and sincerely yours, 

Patrick H. Lough ran, 

Of Counsel for Aguilera y Compania. 

The Secretary of the Interior 
Washington 

October 14, 1932. 

Mr. Patrick H. Loughran, 

Attornev-at-Law, 

Mills'Building, 

Washington, D. C. 

My dear Mr. Loughran: 

I am in receipt of your letter of October 11, 1932, addressed 
to the Director of the Geological Survey: 

In this letter you in e fleet request a copy of the instructions is¬ 
sued to Mr. Burchard, a geologist of the Survey, before he went 
to Cuba in 191S to examine manganese deposits there for war 
use and a resume of any of Mr. Burchard’s activities during the 
course of his field work in Cuba in so far as these activities tended 
to encourage Cuban mining interests to greater activity in the 
production of manganese for shipment to the United States. 

Responsive to this request I am enclosing a copy of the instruc¬ 
tions issued by the Director of the Survey to Mr. Burchard and 
approved on February 15, 1918 by the then Secretary of the In¬ 
terior, Mr. Lane, together with a memorandum dated October 
13, 1932, prepared by Air. Burchard and setting forth his recol¬ 
lection of such steps as he took to encourage the mining and ship¬ 
ment of Cuban manganese under the conditions then existing. 

I trust that this material is fully responsive to your request. 

Sincerely yours, 

John H. Edwards, 
Acting Secretary. 

Inclosure 220435. 

Mr. E. F. Burchard. Geologist, 

U. S. Geological Survey. 

Dear Mr. Burchard: 

In accordance with plans recommended by the Chief of the Di¬ 
vision of Mineral Resources and the Chief Geologist, you are 
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hereby instructed to proceed to the examination of bertain re¬ 
ported deposits of manganese and chromite ores in thi islands of 
Cuba, Haiti, and St. Martins, records for which are now in your 
hands, for the purpose of ascertaining the character amounts, 
and availability of the ores for use in the United States, either in 
substitution of ores now imported from more distanf countries 
or in place of low-grade domestic deposits remote from the points 
of consumption. Your itinerary and rate of progress will nec¬ 
essarily be governed by conditions as you find them ih the field, 
and you are authorized, within the limits of time and funds avail¬ 
able, to investigate such other deposits of these and other im¬ 
ported minerals of war importance at other West Indiaji localities 
as may be casually practicable and in your judgment advantageous 
to the iron and steel industries of the United States. 

This study will be conducted in cooperation with the Bureau 
of Mines, which will be represented in the work by Mr. Albert 
Burch, consulting engineer of that bureau. It is expected to re¬ 
quire not more than two months. 

For the travel and field expenses necessary to these examina¬ 
tions there is hereby allotted to you from the appropriation for 
Mineral Resources of the United States 1918, the sum of $2,000 
(two thousand dollars) and it is understood that an $qual sum 
is being allotted to Mr. Burch by the Bureau of Mines. 

In connection with your authorization as special disbursing 
agent for the Geological Survey, you are also authorized to dis¬ 
burse for the Bureau of Mines (Mr. Burch), upon presentation 
by him of vouchers duly executed, the necessary funds charge¬ 
able to his allotment. 

Director. 

Approved Feb. 15, 1918. 

(Sgd.) Franklin K. Lane, 

Secretary of the Interior. 

United States 

Department of the Interior 
Geological Survey 
Washington 

October 13, 1932. 

Memorandum for the Director relating to activities of B. F. 
Burcliard in behalf of manganese production at certain mines 
in Cuba. 

Pursuant to orders of the Director issued on February 15, 
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1918, and in due course of the field investigations in Cuba, the 
Ponupo group of manganese mines in Oriente Province, op¬ 
erated by Aguilera & Company of Santiago de Cuba and New 
York City, was visited by representatives of the U. S. Bureau 
of Mines and Geological Survey, Albert Burch and E. F. Bur- 
chard. on March 1 and March 30, 1918. The Ponupo group of 
properties appeared to have the largest reserves of manganese 
ore and to give the most promise of furnishing large supplies of 
ores of metallurgical grade to the blast furnaces in the United 
States of any of the manganese properties in Cuba. The condi¬ 
tion of the roads over which ore had to be hauled by ox cart or 
carried by pack mule from the mines to the Cuba Railroad be¬ 
ing deplorable, a narrow-gage railroad had been projected and 
grading had possibly even been started but discontinued on ac¬ 
count of the uncertainties of the situation and the operators 
were, according to my recollection, encouraged by the repre¬ 
sentatives of the Interior Department to do their utmost toward 
supplying manganese ore for war use in the United States in 
place of the low-grade supplies available from domestic sources 
and to save shipping from the more distant sources such as 
Russia, India, and Brazil. This involved the completion of the 
narrow-gage railroad, about 2 miles in length, besides the con¬ 
struction of branches to several mines in the group. It is my 
understanding that this railroad was eventually completed and 
that a considerable tonnage of manganese ore was moved to the 
docks at Santiago but that the armistice in November, 1918, cut 
short its activities before it could repay the money invested in its 
construction. 

(Sgd.) E. F. Burchard. 

Statutes 

The So-Called War Minerals Relief Acts 

Section 5 of the Act of March 2. 1919, c. 94, 40 Stat., 1272, 
1274> entitled: 

“An Act to provide relief in cases of contracts connected with 
the prosecution of the war, and for other purposes”— 

‘‘Sec. 5. That the Secretary of. the Interior be, and he hereby 
is, authorized to adjust, liquidate, and pay such net losses as 
have been suffered by any person, firm, or corporation, by rea¬ 
son of producing or preparing to produce, either manganese, 
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chrome, pyrites, or tungsten in compliance with the request or 
demand of the Department of the Interior, the War Industries 
Board, the War Trade Board, the Shipping Board, or the Emer¬ 
gency Fleet Corporation to supply the urgent needs of the Na¬ 
tion in the prosecution of the war; said minerals being enumer¬ 
ated in the act of Congress approved October fifth, nineteen 
hundred and eighteen, entitled ‘An act to provide further for the 
national security and defense by encouraging the production, 
conserving the supply, and controlling the distribution of those 
ores, metals, and minerals which have formerly been largely im¬ 
ported, or of which there is or may be an inadequate supply.’ 

“The said Secretary shall make such adjustments and pay¬ 
ments in each case as he shall determine to be just and equitable; 
that the decision of said Secretarv shall be conclusive and final, 
subject to the limitation hereinafter provided; that all payments 
and expenses incurred by said Secretary, including personal 
services, traveling and subsistence expenses, supplies, postage, 
printing, and all other expenses incident to the proper prosecu¬ 
tion of this work, both in the District of Columbia and else¬ 
where, as the Secretary of the Interior may deem essential and 
proper, shall l)e paid from the funds appropriated by the said 
act of October fifth, nineteen hundred and eighteen, and that 
said funds and appropriations shall continue to be available for 
said purpose until such time as the said Secretary shall have fully 
exercised the authority herein granted and performed and com¬ 
pleted the duties hereby provided and imposed; Provided , how¬ 
ever, That the payments and disbursements made undef the pro¬ 
visions of this section for and in connection with the‘payments 
and settlements of the claims herein described, and the said ex¬ 
penses of administration shall in no event exceed thp sum of 
$8,500,000; And provided further, That said Secretary shall 
consider, approve, and dispose of only such claims as shall be 
made hereunder and filed with the Department of the Interior 
within three months from and after the approval of this act: 
And proznded further. That no claim shall be allowecj or paid 
by said Secretary unless it shall appear to the satisfaction of the 
said Secretary that the expenditures so made or obligations so 
incurred by the claimant were made in good faith for or upon 
property which contained either manganese, chrome, pyrites, or 
tungsten in sufficient quantities to be of commercial importance: 
And proznded further. That no claims shall be paid tinless it 
shall appear to the satisfaction of said Secretary that moneys 
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were invested or obligations were incurred subsequent to April 
sixth, nineteen hundred and seventeen, and prior to November 
twelfth, nineteen hundred and eighteen, in a legitimate attempt 
to produce either manganese, chrome, pyrites, or tungsten for 
the needs of the Nation for the prosecution of the war, and that 
no profits of any kind shall be included in the allowance of any 
of said claims, and that no investment for merely speculative 
purposes shall be recognized in any manner by said Secretary: 
And provided further . That the settlement of any claim arising 
under the provisions of this section shall not bar the United 
States Government, through any of its duly authorized agencies, 
or any committee of Congress hereafter duly appointed, from 
the right of review of such settlement, nor the right to recover 
any money paid bv the Government to any party under and by 
virtue of the provisions of this section, if the Government has 
been defrauded, and the right of recoverv in all such cases shall 
extend to the executors, administrators, heirs, and assigns of 
any party. 

“That a report of all operations under this section, including 
receipts and disbursements, shall be made to Congress on or be¬ 
fore the first Monday in December of. each year. 

“That nothing in this section shall be construed to confer ju¬ 
risdiction upon any court to entertain a suit against the United 
States: Prozndod further. That in determining the net losses 
of anv claimant the Secretarv of the Interior shall, among other 
things, take into consideration and charge to the claimant, the 
then market value of anv ores or minerals on hand belonging to 
the claimant, and also the salvage or usable value of any ma¬ 
chinery or other appliances which may be claimed was purchased 
to equip said mine for the purpose of complying with the re¬ 
quest or demand of the agencies of the Government above men¬ 
tioned in the manner aforesaid/’ 

Act of November 23 , 1921 , c. 137 , 42 Stat. 322 , entitled 

“An Act To amend section 5 of the Act approved March 2, 
1919, entitled ‘An Act to provide relief in cases of contracts 
connected with the prosecution of the war, and for other pur¬ 
poses.’ 

“Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , That 
section 5 of the Act approved March 2, 1919, entitled ‘An Act 
to provide relief in cases of contracts connected with the prose- 
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cution of the war, and for other purposes,’ be, and tfie same is 
hereby, amended as follows: 

“Add to the first paragraph of section 5 the following pro¬ 
viso : 

“ ‘Provided, That all claimants who, in response to any per¬ 
sonal, written, or published request, demand, solicitation, or ap¬ 
peal from any of the Government agencies mentioned in said 
Act, in good faith expended money in producing or preparing 
to produce any of the ores or minerals named thereirl and have 
heretofore mailed or filed their claims or notice in writing there- 
of within the time and in the manner prescribed by said Act, if 
the proof in support of said claims clearly shows them to be 
based upon action taken in response to such request, demand, so¬ 
licitation or appeal, shall be reimbursed such net losses as they 
may have incurred and are in justice and equity entitled to from 
the appropriation in said Act. 

“ ‘If in claims passed upon under said Act awards have been 
denied or made on rulings contrary to the provisions of this 
amendment, or through miscalculation, the Secretary rj>f the In¬ 
terior may award proper amounts or additional amourjts.’ ” 

Act of June J, 1924, c. 323, 43 Stat., 634 , entitled: 

“An Act To authorize the payment of claims undeij the pro¬ 
visions of the so-called War Minerals Relief Act. 

“Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, 

“That, to enable the Secretary of the Interior to lawfully pay 
adjudicated claims arising under the provisions of the so-called 
War Minerals Relief Act, entitled, ‘An Act to provide relief in 
cases of contracts connected with the prosecution of the war, and 
for other purposes,’ approved March 2 , 1919 , as amended, the 
limitation in said Act on the aggregate amount to be disbursed 
thereunder in the payment of said claims is hereby repealed.” 

Act of February 13, 1929, c. 182, 43 Stat., 1166, entitled: 

“An Act To amend an Act entitled ‘An Act to provjde relief 
in cases of contracts connected with the prosecution of'the war, 
and for other purposes,’ approved March 2 , 1919 , as aijnended. 

“Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That any 
claimant who has heretofore filed with the Secretary of the In¬ 
terior within the time and manner provided by existing law a 
claim under said Acts generally known as the War Minerals 
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Acts (Fortieth Statutes, page 1272, and its amendments) may 
within one year from the date of the passage and approval here¬ 
of petition the Supreme Court of the District of Columbia to 
review the final decision of the Secretary of the Interior upon 
any question of law which has arisen or which may hereafter 
arise in the adjustment, liquidation, and payment of his claim 
under said Acts, but the decision of the Secretary of the In¬ 
terior on all questions of fact shall be conclusive and not sub¬ 
ject to review by any court. 

“Sec. 2. In any proceeding brought under the provisions of 
section 1 of this Act the Secretary of the Interior shall be des¬ 
ignated as the defendant or respondent, and upon the filing of 
the petition the cause shall follow the usual procedure, subject 
to such rules or orders as the court may make with respect 
thereto. 

“Sec. 3. Jurisdiction is hereby conferred upon the Supreme 
Court of the District of Columbia, as a district court of the 
United States, to hear and determine all such suits and enter all 
orders, judgments, and decrees therein, subject to the usual 
right of appeal by either party to the Court of Appeals of the 
District of Columbia, whose final judgment may be reviewed by 
the Supreme Court of the United States by petition for certi¬ 
orari or by appeal as provided by law and the rules of the court. 

“Sec. 4. Upon the final disposition of such proceeding, the 
clerk of the Supreme Court of the District of Columbia shall 
without delay certify to the Secretary of the Interior the final 
judgment or decree rendered therein, whereupon the Secretary 
of the Interior shall proceed with the final adjustment of said 
claim in accordance with the law as construed by the court in 
such judgment or decree.” 










ict of : 









INDEX 


Page 

Statement of the case_ 1 

Argument.. 4 

I. Was Aguilera y Compania a corporation or a partnership. 4 

II. Was Aguilera v Compania actually stimulated to 

produce a war mineral.. 9 

III. Could a war minerals cla'mant segregate its operations so 

as to establish a loss.....__ 14 

IV. Was an alien claimant, which conducted its mining opera¬ 

tions in a foreign country, within the scope of the War 

Minerals Act.._. 18 

Conclusion_____ 23 

CASE CITED 

Work v. United States ex rel. Rives , 267 U. S. 175. .. 21 

STATUTES CITED 

Act of March 2, 1919, 40 Stat. 1272, 1274. 2, 3, 9, 14, IS, 19, 21 

Act of February 13, 1929, 45 Stat. 1166__4, 6, 7 

154524—33-1 (I) 
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No. 5763 

Eugenio Aguilera y Kindelan, Surviving M[ember 
of the Cuban Partnership of which Pedro Agui¬ 
lera y Kindelan and Charles P. Rand y Smith, 
Both Deceased, Were the Other Member?, and 
That Traded and Conducted Business Uncjer the 
Name and Style Aguilera y Compania, appellant 

v . I 

Ray Lyman Wilbur, Secretary of the Interior, 

appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA 

BRIEF FOR APPELLEE 

STATEMENT OF THE CASE 

For some time prior to 1908 an organization 
known as “Aguilera y Compania” had been en¬ 
gaged in mining ventures in the island of Cuba. 
Ownership of the company was represented by 

(i) ! 


2 


shares of stock, and its affairs were conducted and 
controlled by a president, and a vice president and 
treasurer, in the manner usual w’ith corporations. 

Prior to 3918 the ore produced by the company 
had been hauled by teams from its mines to the 
Cuba Railroad at El Cristo, where it was loaded on 
cars for transportation. During 1918 the company 
constructed a narrow-gage railroad from its mines 
to El Cristo in order to afford a more convenient 
and economical method for transporting its ore. 

In February, 1918, E. F. Burchard, of the Geo¬ 
logical Survey, and Albert Burch, of the Bureau 
of Mines, went to Cuba with instructions to exam¬ 
ine certain reported deposits of manganese and 
chromite ores in the island. On March 1 and on 
March 30, 1918, the Aguilera y Compania mines 
were visited by Messrs. Burchard and Burch and 
the completion of the company’s railroad, which al¬ 
ready was projected, is said to have been discussed 
and encouraged by them. (See appellant’s brief, 
pages 84, 85, 86.) 

On May 26, 1919, the Aguilera y Compania, act¬ 
ing through Charles F. Rand, its Vice President 
and Treasurer, filed War Minerals Claim No. 577, 
under Section 5 of the act of March 2,1919, wherein 
it claimed an award of $104,922.83, representing the 
cost of constructing its railroad, together with cer¬ 
tain expenses incident to its transportation facil¬ 
ities. (R. 9, 12.) 



The claim was rejected by the Secretary of the 
Interior, Secretary Payne, on January 23, 1921, 
because the claimant’s operations had resulted in 
a profit and not in a loss. (R. 8.) On March 3, 
1923, Secretary Fall, after a hearing granted to the 
claimant, refused to reopen the case, stating that 
he had no authority to allow a claim to one not a 
citizen of the United States, for loss incurred in 
operations within another country. (Rj 20.) 
Thereafter, on September 6, 1924, Assistant Secre¬ 
tary Goodwin also denied a petition to reopen the 
claim. (R. 21.) 

On February 13, 1930, Eugenio Aguilera y 
Kindelan, a citizen and resident of Cuba, whb had 
owned 5 per cent of the capital stock of Aguilera y 
Compania, instituted suit in Equity No. 5104(4, al¬ 
leging that Aguilera y Compania had been a part¬ 
nership, and that he was its surviving meijnber. 

(R- 2.) S 

The suit was dismissed by the trial justice in a 
decree dated July 14,1932, and the petitioner there¬ 
upon appealed to this court. (R. 26, 27.) 

The appeal presents four questions for [con¬ 
sideration, as follows: 

1. \V "as Aguilera y Compania, the claimant which 
filed War Minerals Claim No. 577, a corporation 
or a partnership. 

2. W as Aguilera y Compania actually stimulated 

to produce a war mineral, within the meaning of 
the act of March 2, 1919. I 
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shares of stock, and its affairs were conducted and 
controlled by a president, and a vice president and 
treasurer, in the manner usual with corporations. 

Prior to 3918 the ore produced by the company 
had been hauled by teams from its mines to the 
Cuba Railroad at El Cristo, where it was loaded on 
cars for transportation. During 1918 the company 
constructed a narrow-gage railroad from its mines 
to El Cristo in order to afford a more convenient 
and economical method for transporting its ore. 

In February, 1918, E. F. Burchard, of the Geo¬ 
logical Survey, and Albert Burch, of the Bureau 
of Mines, went to Cuba with instructions to exam¬ 
ine certain reported deposits of manganese and 
chromite ores in the island. On March 1 and on 
March 30, 1918, the Aguilera y Compania mines 
were visited by Messrs. Burchard and Burch and 
the completion of the company’s railroad, which al¬ 
ready was projected, is said to have been discussed 
and encouraged by them. (See appellant’s brief, 
pages 84, 85, 86.) 

On May 26, 1919, the Aguilera y Compania, act¬ 
ing through Charles F. Rand, its Vice President 
and Treasurer, filed War Minerals Claim No. 577, 
under Section 5 of the act of March 2,1919, wherein 
it claimed an award of $104,922.83, representing the 
cost of constructing its railroad, together with cer¬ 
tain expenses incident to its transportation facil¬ 
ities. (R, 9, 12.) 
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The claim was rejected by the Secretary 1 of the 
Interior, Secretary Payne, on January 25j, 1921, 
because the claimant’s operations had resulted in 
a profit and not in a loss. (R. 8.) On M^rch 3, 
1923, Secretary Fall, after a hearing granted to the 
claimant, refused to reopen the case, stating that 
he had no authority to allow a claim to one not a 
citizen of the United States, for loss incurred in 
operations within another country. (R.| 20.) 
Thereafter, on September 6, 1924, Assistant Secre¬ 
tary Goodwin also denied a petition to reopen the 
claim. (R. 21.) | 

On February 13, 1930, Eugenio Aguilera y 
Kindelan, a citizen and resident of Cuba, who had 
owned 5 per cent of the capital stock of Aguil|era y 
Compania, instituted suit in Equity No. 51044, al¬ 
leging that Aguilera y Compania had been a bart- 
nership, and that he was its surviving member. 
(R. 2.) 

The suit was dismissed by the trial justice in a 
decree dated July 14,1932, and the petitioner there¬ 
upon appealed to this court. (R. 26, 27.) 

The appeal presents four questions for con¬ 
sideration, as follows: 

1. Was Aguilera y Compania, the claimant which 
filed War Minerals Claim No. 577, a corporation 
or a partnership. 

2. Was Aguilera y Compania actually stimulated 
to produce a war mineral, within the meaning of 
the act of March 2, 1919. 
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3. Could a claimant under the act of March 2, 
1919, whose entire operations during the period 
of stimulation fixed by that act showed a large net 
profit, segregate its operations in order to establish 
a loss under the terms of that act, and make claim 
for the cost of constructing its transportation 
facilities without giving credit for the still larger 
profit which was earned from its mining operations. 

4. Was an alien claimant, whether a partnership 
or corporation, which had conducted its mining 
operations in a foreign country, within the scope 
of the War Minerals act of March 2,1919. 

ARGUMENT 

I 

Was Aguilera y Compania a corporation or a partnership 

The act of February 13, 1929 (45 Stat. 1166), 
pursuant to which this suit was instituted, provides: 

That any claimant who has heretofore 
filed * * * a claim under said Acts 
generally known as the War Minerals 
Acts * * * may within one year from 
the date of the passage and approval hereof 
petition the Supreme Court of the District of 
Columbia to review the final decision of the 
Secretary of the Interior upon any question 
of law * * * but the decision of the 

Secretary of the Interior on all questions of 
fact shall be conclusive and not subject to 
review by any court. 
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Exhibit “B” of the appellant’s petition in this- 
case (R. 8, 9) contains a copy of War Minerals 
Claim No. 577, which is signed by “Aguilera v Com- 
pania, By Charles F. Rand, Vice President and 
Treasurer.” Exhibit “D” of the petition (R. 18), 
which is the recommendation of War Minerals 
Commissioner Robinson, dated November 1^ 1922, 
with reference to Claim No. 577, contains the state¬ 
ment, “claimant is a Cuban corporation.” Ex¬ 
hibit “E” (R. 20), which is the decision of Secre¬ 
tary Fall, dated March 3, 1923, contains the state¬ 
ment: “I am in accord with the Commissioner in 

i 

his findings with reference to this case.” Exhibit 
“F” (R. 21), which is the decision of Assistant 


Secretary Goodwin dated September 6, 1924], con¬ 
tains the statement: “This claimant, the Agjiilera 
y Compania, is a Cuban corporation and its Opera¬ 
tions, upon which loss is claimed, were in Cuba.” 
The Assistant Secretary in the course of hisj deci¬ 
sion thereafter refers eight times to Aguilera y 


Compania as a corporation. 

The Secretary’s answer to the petition ip this 
case describes Aguilera y Compania as a corpora¬ 
tion. (R. 23.) 

The trial justice in his memorandum of Jply 9,. 
1932 (R. 25), said: I 

The exhibits with the petition in this case 
show that the claim before the Secretary of 
the Interior was made by the Aguilejra y 


Compania, through its Secretary and 
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urer, one of the holders of its capital stock, 
and the Secretary of the Interior expressly 
found the claimant to be a Cuban corpora¬ 
tion, No claim appears to have been pre¬ 
sented to the Secretary by the Aguilera y 
Compania as a partnership or on behalf of 
the petitioner either as an individual or as 
a member of a partnership. It is urged 
that the petitioner can not be recognized as 
succeeding to the rights of the claimant cor¬ 
poration, and that his petition should be dis¬ 
missed on the ground he has no standing be¬ 
fore the Court under the Act of February 
13. 1929. 

For that reason, and for the added reason that 
Aguilera y Compania did not come within the scope 
of the War Minerals act of March 2,1919. the trial 
justice granted a decree dismissing the appellant’s 
petition. (R. 26.) 

The appellant contends, in substance, that the 
Secretary was wrong in finding that Aguilera y 
Compania was a corporation. He contends that 
Aguilera y Compania actually was a partnership, 
and that he, therefore, was authorized to institute 
this proceeding under the act of February 13,1929, 
as the surviving member of the partnership. This 
contention, however, involves a collateral attack 
upon the Secretary’s direct finding that Aguilera y 
Compania as a matter of fact was a corporation. 

Nor is this a question which is oj:>en to consider¬ 
ation on this appeal, as the only questions open to 
consideration under the act of February 13, 1929, 



are questions of law which arose in the adjustment 
liquidation, and payment of a petitioner^ War 
Minerals claim. Whether Aguilera y Compania 
was a Cuban partnership or a Cuban corporation 


was a question which had nothing whatever to do 
with the adjustment, liquidation, and payment of 
its War Minerals claim, as the result would have 
been the same in either instance, as Cuban partner¬ 
ships and Cuban corporations stood on exactly the 
same basis so far as the allowance or disallowance 
of their claims under the act of March 2,191$, was 
concerned. 

The distinction, however, was of much impor¬ 
tance in instituting a proceeding under the 4ct of 
February 13, 1929. That act conferred the right 


to file a proceeding under its terms only upon Many 


claimant'’ who had theretofore filed a War Min¬ 
erals claim. Admittedly, Eugenio Aguilera y 
Kindelan never filed such a claim. It is truej that 
the Secretary of the Interior long ago had f^und 
that a Cuban corporation known as Aguilera y 
Compania had filed War Minerals Claim No. j 577, 
but that fact did not give Eugenio Aguilera y 
Kindelan the right to institute a proceeding iA his 
own name, as the surviving member of a partner¬ 
ship whose existence never had been recognized by 
the Secretary. 

Suit under the 1929 act easily could have been 
instituted by the corporation, Aguilera y Compania, 
and in that event there would have been no doubt 
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that the proceeding came within the permissive 
terms of the act of February 13,1929. Why then, 
was that course not followed? The answer is 
found in paragraph 7 of the appellant’s petition, 
which has reference to the supposed separate rights 
of Charles F. Rand, and in that portion of its 
prayer which reads as follows: 

and that it further be declared bv this Hon- 

* 

orable Court that a loss sustained by a citi¬ 
zen of the United States, as a member of a 
partnership that conducted anywhere, and 
in pursuance of the request or demand con¬ 
templated by the said 5th section, the mining 
operations referred to in that section, is en¬ 
titled to reimbursement of the loss sustained 
by him as a member of such partnership, and 
that such loss is recoverable at a suit by the 
partners or by one of them as the surviving 
partner. 

While suit could have been filed in the same way 
that War Minerals Claim No. 577 was filed; to wit, 
by Aguilera y Compania, as a corporation, it was 
appreciated by the appellant that such a suit would 
be disposed of without reference to the individual 
interests of the petitioner’s stockholders. Rand 
had held 47 1 /£ per cent of the company’s stock. The 
appellant hoped by filing suit as the surviving mem¬ 
ber of a partnership, that he might segregate the 
separate interest of Rand, an American citizen, in 
TEe(p ropose^ )partnership, and in that way and to 
that extent avoid the objection of foreign citizen- 



COURT Or APPEAL * 5 
' ' DISTRICT OF COLUMBIA 

' FILED 

APR 2 ? 1933 

In the Court of Appeals of the District of 

Columbi ft Xfrdqei-— 

I Cl-Eft* 

January Term, 1933 , 

No. 5763 

Eugenio Aguilera y Kindelan, Surviving Mem- 
])ei* of the Cuban Partnership, etc., appellant 

v. 

Ray Lyman Wilbur, Secretary of the Interior, 

appellee 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT 

OF COLUMBIA 

AMENDMENT TO BRIEF OF APPELLEE 

The appellee, by leave of Court, amends his brief 
herein by deleting therefrom the entire paragraph 
at the foot of page 8, beginning with tilth words 
“While suit could have been filed,” etc., and ending 
with the period after the word “corporation” at 
the top of page 9. j 



O. H. Graves, 

Assistant to the Solicitor. 
Victor H. Wallace^ 

Attorney. 

l.» 19u9—33 

U. S. GOVERNMENT PRINTING OFFICE: 1933 





9 


ship which had been raised against the 
tion. 

It should be unnecessary to say that the appellant 
could not, of his own pleasure, vary the ter|ns of a 
law of Congress, and institute a proceeding under 
the act of February 13, 1929, in a manner contrary 
to its provisions. He was aware that the Secretary 
had found as a matter of fact that Aguilera jy Com- 

j 

pania was a corporation; he knew, or should have 
known, that this finding was not subject to collat¬ 
eral attack, and that it was made final by the 1929 
act; and he knew that suit under the act of ^Febru¬ 
ary 13, 1929, could be as easily instituted byj Agui¬ 
lera y Compania, the corporation, as it could be by 
himself. Yet he disregarded the plain provisions 
of the 1929 act and attempted to create a procedure 
of his own. The trial court clearly was rihht in 
dismissing the appellant's petition for that rjeason, 
among others. 

II ! 

Was Aguilera y Compania actually stimulated to produce 
a war mineral, within the meaning of the act of March 
2, 1919 

I 

I 

Section 5 of the act of March 2, 1919, authorized 
the Secretary of the Interior to adjust, liquidate, 
and pav onlv such net losses as had been suffered bv 
any person, firm, or corporation, by reason of pro¬ 
ducing or preparing to produce manganese, or other 
minerals, in compliance with the request or demand 
of the Department of the Interior, or of four other 
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designated agencies of the Government. Unless 
there was such stimulation, the Secretary had no 
authority to adjust or pay a claim filed under that 
act. 

It therefore is necessary to ascertain whether or 

•> 

not Aguilera y Compania actually received the 
stimulation to produce a war mineral which was re¬ 
quired by the act of March 2,1919. 

No statement is made in the petition (R. 2) with 
respect to stimulation. The question, however, is 
covered in the exhibits which were made a part of 
the petition. 

Exhibit “B” (R. 8, 9), which is the original 
recommendation of the War Minerals Relief Com¬ 
mission dated December 30, 1920, contained the 
statement: 

The date of request to produce manganese 
was first fixed as February 18, 1918, that be¬ 
ing the day of the arrival of Mr. Burch, of 
the Bureau of Mines, and Mr. Burchard, of 
the Geological Survey, in Havana, Cuba. 

At that time both the Bureau of Mines and the 
Geological Survey were bureaus of the Department 
of the Interior. 

Exhibit “D” (R. 18,19), which is the memoran¬ 
dum of Commissioner Robinson on review, dated 
November 1,1922, contains the statement: “Stimu¬ 
lation was in effect conceded as of February 18, 
1918, through Government officials who visited 
Cuba.” 
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Exhibit “F” (R. 21), which is the decision of 
the Assistant Secretary of the Interior, dat^d Sep¬ 
tember 6, 1924, rejecting a petition to reopen War 
Minerals Claim No. 577, contains the statement: 
“The loss claimed did not result from the actual 
mining, but represents the cost of a railroad to 
one of the mines, which, it is alleged, was built at 
the request of agents of our Government who 
visited Cuba.” 

It appears, therefore, that the date of stimula¬ 
tion, if there was any stimulation, was February 18, 
1918, and that the stimulation was due to ^lessrs. 
Burchard and Burch, who then were employed 
under the Interior Department. 

It should be unnecessary to say that at February 
18,1918, the United States had never pledged] itself, 
morally or otherwise, to underwrite the business 
losses of those who engaged in the production of 
manganese. This especially was true with refer¬ 
ence to aliens who conducted their mining Opera¬ 
tions in a foreign country. In the instant case, the 
officers of Aguilera y Compania had no reason to 
believe that the expenses of that corporation ever 
would be considered as a moral obligation of the 
United States. When they expended money jin the 
business of their corporation they did so w}th no 
hope of reimbursement from the United States but 
in anticipation of realizing a larger commercial 
profit by reason of the expenditure and by reason 
of the war-time conditions which then existed* 
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In the preparation of his brief in this case, coun¬ 
sel for the appellant sought information as to the 
exact nature of the stimulation which Aguilera y 
Compania received from Messrs. Burchard and 
Burch, and as to their authority to give such stimu¬ 
lation. The results of counsel’s investigation are 
printed in the appendix to the appellant’s brief, 
and they now are before this court in that way. 

Mr. E. F. Burchard, the employee of the Geologi¬ 
cal Survey, who is said to have stimulated Aguilera 
y Compania to produce manganese in connection 
with Mr. Albert Burch, of the Bureau of Mines, 
submitted a memorandum to the Director of the 
Geological Survey, on October 13,1932, pursuant to 
a request of the attorney for the appellant. This 
memorandum is jointed in the appellant’s brief at 
page 85. 

Mr. Burchard stated that at the time of his visit 
to the Aguilera y Compania mines— 

a narrow-gage railroad had been projected 
and grading had possibly even been started, 
but discontinued on account of the uncer¬ 
tainties of the situation and the operators 
were, according to my recollection, encour¬ 
aged by the representatives of the Interior 
Department to do their utmost toward sup¬ 
plying manganese ore for war use in the 
United States * * *. This involved the 
completion of the narrow-gage railroad, 
about 2 miles in length, besides the construc¬ 
tion of branches to several mines in the 
group. 
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If the foregoing statement is admitted, tlieije still 
is no showing that Messrs. Burchard and i^urch 




were in any wav authorized in behalf of the United 
States to stimulate the production of ore by arj alien 
coloration in a foreign country. 

The authority of Messrs. Burchard and Burch 

was limited by the nature of the errand upon ^vhich 

thev were sent to Cuba. The extent of their au- 
%/ 

thority is disclosed by the instructions given to 
Mr. Burchard by the then Director of the Geolog¬ 
ical Survey, with the approval of the Secretary of 
the Interior. These instructions are printed at 
pages 84 and 85 of the appellant’s brief. 

Mr. Burchard was directed “to proceed to the 
examination of certain reported deposits of man¬ 
ganese and chromite ores in the islands of (Juba, 
Haiti, and St. Martins, * * * for the purpose 
of ascertaining the character, amounts, and avail- 
abilitv of the ores for use in the United States.” 
He also was authorized to investigate other de¬ 
posits at other West Indian localities. He was told 
that “this study will be conducted in cooperation 
with the Bureau of Mines, which will be repre¬ 
sented in the work by Mr. Albert Burch, consulting 
engineer of that bureau,” and he also was advised 
that the traveling and field expenses necessary for 
the examination had been provided. 

Messrs. Burchard and Burch were sent to the 
West Indies for one purpose only, and that was to 
examine and investigate reported deposits of man- 
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ganese and chromite ores in certain of the islands. 
Surely this gave them no authority to indiscrim¬ 
inately pledge the credit of the United States, or 
even to suggest that expenses incident to the mining 
operations, carried on in Cuba by its citizens, there¬ 
after would be underwritten by the United States 
Government. 

It follows, therefore, irrespective of other ques¬ 
tions in the case, that this suit properly was dis¬ 
missed because the expenditures made by Aguilera 
y Compania, upon which the suit was based, were 
not due to stimulation by an authorized agent of 
the United States, within the meaning of the act 
of March 2,1919. 

Ill 

Could a claimant under the act of March 2, 1919, whose 
entire operations during the period of stimulation fixed 
by that act showed a large net profit, segregate its 
operations for the purpose of establishing a loss, and 
make claim for the cost of constructing its transporta¬ 
tion facilities, without giving credit for the still larger 
profit which was earned from its mining operations 

This case is an outstanding example of a class 
of War Minerals claims wherein the claimants have 
sought to establish loss under Section 5 of the act 
of March 2, 1919, by making claim for money ex¬ 
pended in certain of their activities, without giving 
credit for the profits which the venture earned from 
its other activities. 
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The contention in this instance, as in all qthers 
of the same kind, was that the claimant’s losp was 
stimulated, but that its profits were not. 

In his decision of January 25, 1921, Secretary 
Payne rejected the War Minerals claim of Aguilera 
y Compania because its “operation resulted in a 
profit and not a loss.” (R. 8.) 

The War Minerals Relief Commission, in their 
recommendation of December 30, 1920 (R. 8, 11), 
said: 

A tabulation of the books of the Company 
by D. F. Hewett, Technical Examiner for the 
War Minerals Relief Commission, shows 
that, during the period of the war, from 
April 16, 1917, to the lltli of November, 
1918, the profits of the Ysabelita and Po^iupo 
mines amounted largely in excess of the ex¬ 
penditures made during the same period!. 


* 


It is the contention of the claimant that 
it was subsequently requested to buildj the 
railroad and other appliances for the pur¬ 
pose of facilitating the production and ship¬ 
ment of ores from said mines; that it was 
making large profits previous to the request 
to construct the railroad and other ap¬ 
pliances aiid that, therefore, the losses which 
it sustained in the construction of the rail¬ 
road and other appliances should not be off¬ 
set by profits from the mining of the pre. 
In other words, the claimant contends thit it 
had a right to regard the request to build a 
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railroad and other appliances as distinct and 
separate from the request to produce ore. 

We do not concede that * * *. 

i * * * * * 

Under the Act no agency has the power 
to request the construction of any railroad 
or other facilities except as a part of the 
producing of the ore, and therefore, the net 
losses must be considered with respect not 
only to the building of the railroad and 
other facilities but to entire operation of 
producing or preparing to produce man¬ 
ganese. 

For these reasons the Commission holds 
that no net loss was sustained by claimant 
in its operation * * *. 

These facts, in substance, also are set out in the 
memorandum of Commissioner Robinson, dated 
November 1, 1922 (R. 18, 19). and in the decision 
of Assistant Secretary Goodwin, dated September 
6, 1924 (R. 21). 

Aguilera y Compania's contention was explained 
in its motion for rehearing, dated January 10.1922. 
(R. 13.) The claimant's contention in substance 
was that its mining profits during the period of 
stimulation were earned under a contract with the 
Bethlehem Steel Company which had been entered 
into prior to stimulation, and that, therefore, “the 
profits from the contract with said Bethlehem 
Steel Company were not received by reason of the 
stimulation of the United States Government for 
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increased production, ” but that they were “ sep¬ 
arate, distinct, and independent of the said stim¬ 
ulation.’ 7 

This contention overlooked the fact that Section 
5 of the War Minerals Act of March 2, 1919, per¬ 
mitted an award only where a net loss was suf- 

* 

fered by a claimant by reason of producing or pre¬ 
paring to produce manganese, or other minerals, in 
compliance with the request or demand of an au¬ 
thorized agent of the Government. 

The words “net losses” as used in the statute 
are to be taken in their ordinary meaning. A 
claimant was not permitted to divide its business 
operations into those which were profitable and 
those which were unprofitable, and to make claim 
on account of the losses without giving credit for 
the profits. On the contrary, the entire operations 
of a stimulated claimant during the period ofj stim¬ 
ulation were to be brought into a hotchpot, apd an 
award was to be made only if a net loss was shown. 
In this instance the balance shown was a profit and 
not a loss and. therefore, the 1919 act did not au¬ 
thorize an award in the claimant’s favor. 

The Secretary of the Interior was not required 
to consider the origin or date of a claimant’s sale 
contracts. It was enough if it appeared, as in the 
instant case, that sales of ores produced during the 
period of stimulation resulted in a profit sufficient 
to offset the claimant’s entire expenditures during 
that time. 
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Secretary Payne said: ‘‘Here the operation re¬ 
sulted in a profit and not a loss/ ’ The fact that the 
profit which the claimant otherwise might have 

earned was reduced because it built a railroad, vras 
immaterial so long as Aguilera v Compania realized 

a net profit and suffered no loss. 

It is needless to sav that in anv view of the case 

» V 

the appellant, Eugenio Aguilera v Kindelan, stands 
in no better position before the court than Aguilera 
y Compania would have, had it been the petitioner 
under the act of February 13, 1929, instead of 
Aguilera. 

IV 

Was an alien claimant, whether a partnership or a cor- 
i poration, which conducted its mining operations in a 
foreign country, within the scope of Section 5 of the 
War Minerals Act of March 2, 1919 

Aguilera v Compania was found bv the Secretary 
of the Interior, as a matter of fact, to be a corpora¬ 
tion organized and doing business in the Republic 
of Cuba. It is undisputed that all the property of 
Aguilera v Compania was located in that country; 
that all of its mining and other operations were 
carried on there; that it was not subject to the laws 
of the United States, or bound to obey any request 
or demand by an agent of the United States; and 
that it only was amenable to the laws of the Repub¬ 
lic of Cuba, and subject to taxation in that country. 

An important question to be determined in this 
case, therefore, is: Did Congress, in providing for 
the gratuity authorized by Section 5 of the act of 
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March 2, 1919, have in contemplation aliens jvvhose 
business activities were carried on in a foreign 
country ? 

Commissioner Robinson said in his memorandum 

! 

of November 1, 1922, with reference to Aguilera y 
Compania’s claim: j 

In my opinion, however, foreign persons 
or corporations operating on foreign sojil are 
not within the purview of the law and can 
not qualify as claimants thereunder. (R. 
19.) ‘ 

Secretary Fall said, in his decision of Maifch 3, 
1923: 

I can not conclude that I have the author¬ 
ity, even under the equitable relief provi¬ 
sions of the Remedial Act, to allow a (tlaim 
of this character to one not a citizen of the 
United States and for losses occuring in 
operations within another country. (R. 20.) 

Assistant Secretary Goodwin said in his decision 
of September 6, 1924: 

With respect to reimbursement of losses 
incurred by a foreign corporation operating 
on foreign soil, it is still held, * j* * 
that such losses do not come within the Act, 
under which war minerals relief is being 
extended. (R. 22.) j 

These conclusions find ample support both in law 
and in reason, as will appear from the following 
analysis of the War Minerals Act: | 

1. Section 5 of the act of March 2, 1919, pro¬ 
vided that losses in order to be compensable under 
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its terms must have been suffered through com¬ 
pliance with a request or demand of the Depart¬ 
ment of the Interior, or of certain other designated 
agencies of the United States. 

Certainly neither the Department of the Interior, 
nor any of the other agencies designated in the act, 
had power to demand that a citizen of a foreign 
country produce, or prepare to produce ore from 
a mine located in that country, nor could it make 
an effective request to that end. 

2. Awards only were to be made on account of 
losses suffered through expenditures made or ob¬ 
ligations incurred for or upon property which con¬ 
tained one or more of the so-called war minerals, 
in sufficient quantities to be of commercial 
importance. 

Whether land located in a foreign country con¬ 
tained ore in commercial quantities, was a question 
which could be ascertained by the Secretary of the 
Interior only with much trouble and expense. 

3. Profits of every kind were to be excluded from 

* 

the award made to a claimant, and the salvage value 
of machinery and appliances purchased for use in 
the claimant’s stimulated mining operations were 
to be charged to it. 

Whether the books and records of a corporation 
doing business in a foreign country disclosed a 
profit, and what was the salvage value of machinery 
and appliances purchased and used in a foreign 
country, also were questions which it would be diffi¬ 
cult for the Secretary of the Interior to determine 
with accuracy. 
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4. The payment of claims under the act did not 
bar the United States from recovering the money 
so paid in case the Government had been defrauded, 
and the right of recovery extended against the ex¬ 
ecutors, administrators, heirs, and assigns of any 
claimant. 

This provision of the law necessarily wotild be 
abortive if the act of March 2,1919, was intended to 
permit awards to foreign claimants. 

5. The Supreme Court of the United States in 
the case of Work v. United States ex rel. Rives 
(267 U. S. 175) said that the awards provided for 
in the act of March 2,1919, were gratuities. These 
gratuities were payable from the public money of 
the United States. 

It hardly seems probable that Congress intended 
to devote the public money of its citizens to the pay¬ 
ment of gratuities to aliens on account of loss suf¬ 
fered in business operations carried on for profit 
in a foreign country, especially as the amount paid 
no doubt would be considered as a profit tlo the 
recipient and a portion of it diverted in thq pay¬ 
ment of taxes for the support of a foreign 
Government. 

6. The so-called War Minerals act actually is 
Section 5 of the act of March 2, 1919. Wheil that 
act is read as an entirety, it offers abundant reason 
for believing that Congress, in granting the reliefs 
provided for in the act, only had its own citizens 
in mind. This, for example, is illustrated by Sec¬ 
tion 2 of the act which confers plenary jurisdiction 
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upon the Court of Claims in certain cases. It is 
needless to say that citizens of a foreign country 
have no unqualified right to sue in the Court of 
Claims. (Judicial Code, Section 155.) While Sec¬ 
tion 2 has no relation to Section 5, it is very helpful 
in determining the legislative intention. 

These considerations were urged upon the trial 
justice in the court below, Mr. Justice Cox, as well 
as upon Mr. Justice Gordon in the case of Com- 
pania Minera de Jutinicum v. Wilbur, which is re¬ 
ferred to by Justice Cox in his memorandum (R. 25, 
26), and apparently were held by them to sustain 

the Secretarv’s contention that Section 5 of the act 

* 

of March 2, 1919, did not apply to alien producers 
whose mining operations were conducted in a for¬ 


eign countrv. 

From the beginning of their administration of 
the War Minerals act all Secretaries of the Interior 
have held that alien producers were without its 
scope, as is illustrated by the decisions of Secretary 
Fall and Assistant Seeretarv Goodwin, cited above. 
Congress alwavs has been fullv advised of this con¬ 


struction of the act, but in the more than fourteen 
years which have elapsed since its passage, has 
never dissented from the Secretary’s interpreta¬ 
tion; and Justices Cox and Gordon, of the court 
below, have found that the Secretary’s interpreta¬ 
tion of the act in the respect stated was correct. 

In the face of this long-established interpretation 

of Section s of the act of March 2,1919, given in the 

course of its administration bv those who were 

% 
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charged with that duty, and of its tacit approval by 
Congress and its active approval by the trial courts,, 
a strong reason to the contrary must exist before it 
rightlv can be said that the Secretarv’s interpreta- 
tion was wrong and that he should adopt another in 
its place. It is submitted that no such reason has 
been shown by the appellant. 

CONCLUSION 

As the Secretary’s defense to the appellant’s pe¬ 
tition is explained fully in the preceding para¬ 
graphs, it is unnecessary to follow the appellant’s 
extended and, at times, irrelevant brief. 

The War Minerals claim of Aguilera y Compania 
was limited to the cost of constructing a railroad, 
and to expenses incident thereto. (R. 8, 12, 21.) 
At the time the construction of this railroad is said 
to have been under discussion with Messrs. Bur- 

i 

chard and Burch, the officers of Aguilera y Qom- 
pania had no reason to believe that the United 
States intended to defray the cost of its construe- 
tion, and they very well knew that neither Mr. 
Burchard nor Mr. Burch had authority to pledge 

the credit of the United States in that respect. 
Thereafter, the railroad was constructed as a trans- 
portation facility of Aguilera y Compania, in the 
hope that it would enlarge the profits of the com¬ 
pany’s business. Neither the corporation, nor its 
alien stockholder, Eugenio Aguilera y Kind^lan, 
now has any just or lawful ground for complaint be¬ 
cause Congress failed to underwrite its cost. 
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In conclusion the appellant respectfully submits 
that the judgment of the trial court should be 
affirmed. 

E. C. Finney, 

Solicitor, Interior Department. 

O. H. Graves, 

Assistant to the Solicitor . 
Victor H. Wallace, 

Attorney. 
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District of Columbia 

OCTOBER TERM, 1932 

No. 5763 

EUGENIO AUGUILERA Y KINDELAN. SURVIVING 
MEMBER OF THE CUBAN PARTNERSHIP OF 
WHICH PEDRO AGUILERA Y KINDELAN AND 
CHARLES F. RAND Y SMITH, BOTH DECEASED, 
WERE THE OTHER MEMBERS, AND THAT 'j'RADED 
AND CONDUCTED BUSINESS UNDER THE NAME 
AND STYLE AGUILERA Y COMPANIA, APPELLANT, 


RAY LYMAN WILBUR, SECRETARY OF THE INTE¬ 
RIOR, APPELLEE. 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 

i 

Reply Brief for Appellant 

- i 

I 

Introductory: Among the “four questions” w^iich the 
appellee says the “appeal presents” there are two that are 
non-existent on the record of the case in this court and one 
which, although not specifically presented, or argued, or 
decided below, is present only because the motion to dis¬ 
miss, as construed by the lower court, searches the! record. 

At pages three and four of appellee’s brief there are stated four 
specific questions which the appellee says are “for consideration ” 
by the Court on this appeal. In the order of appellee’s statement 
of them, the only one which was presented or argued, pr deter¬ 
mined, below is the fourth. The third is one which is ijn no de- 
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gree pertinent to the sole question which the appellee specifically 
assigned as a basis for his motion to dismiss: but it is determin¬ 
able by this Court l)ecause the motion to dismiss searches the 
record. The second and first are not determinable by this Court, 

nor were thev determinable bv the court below in action bv it on 
-» •> * 

the motion to dismiss. 

Because the degree of importance of the appellee's “four ques¬ 
tions" on this appeal are in the inverse order of their statement in 

his brief, thev will be noticed here in such order. 

* 

ARGUMENT. 

I- Appellee’s fourth question—‘‘Was an alien claimant, 
whether a partnership or a corporation, which conducted 
its mining operations in a foreign country, within the scope 
of section 5 of the War Minerals Act of March 2, 1919?” 

Appellee’s argument for a negative answer to the above ques¬ 
tion is silent concerning what the court below stated as a reason 
or a ground for its negative answer thereto. That court re¬ 
garded the War Minerals Act of October 5, 1918, c. 181, 40 
Stat., 1009, as a very great aid to the construction of the War 
Minerals Relief Acts of March 2. 1919, and November 23, 1921. 
(See appendix to Brief for Appellant, pp. 85-89, for the text 
of the 1919 and 1921 Acts.) The lower court said that “the pur¬ 
pose of the War Minerals Act (October 5, 1918) was to en¬ 
courage the production in the United States of minerals, of 
which there was an inadequate supply, or which had formerly 
been largely imported.” (Italics ours. R. 26.) And the lower 
court made that statement in connection with its conclusion that 
aliens were barred from the benefits of the War Minerals Relief 
Acts, if their stimulated operations were conducted in foreign 
countries, thereby implying that the said acts were intended by 
Congress only to relieve against losses sustained by reason of 
acts done in pursuance of anything requested or demanded under 
the authority of the Act of October 5, 1918. 

Apparently the appellee does not agree with the lower court in 
all of its apparent reasoning to its conclusion on the merits of 
appellant’s petition. Possibly what is said at pages 28-31, and 
42-44 of Brief for Appellant has convinced appellee that the 
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lower court was unsound in its reasoning that the 1918 act was 
illuminative of the intent of Congress under the 1919 and 1921 
Acts. In any event appellee’s brief leaves undefended the lower 
court’s apparent proposition which is this: That the 1918 act 
was the source of authority for so-called stimulation (notwith¬ 
standing that so-called stimulation was begun in 1917) ; that 
the 1918 act was intended to authorize so-called stimulation only 
with regard to deposits of ores within the United States,—not¬ 
withstanding that employees of the Geological Survey were sent 
to Cuba, long before the 1918 act was passed, under instructions 

use in the 
pp. 84-86, 


jVguilera y 
d to obey 


to ascertain “the availability of the ores” there “for 
United States,” (Appendix to Brief for Appellant, 
and R. 10 and 19).—and that, therefore, the 1919 ^ict was in¬ 
tended to succor only citizens of the United States whlo sustained 
losses in stimulated operations within the United States. 

But the sundry reasons or grounds the appellee assigns in his 
brief as a sufficient basis for an affirmance of the court! below are 
not less unsound than the aforesaid proposition which was 
enunciated by that court, and which the appellee makes jio attempt 
to have vindicated by this Court. 

At page 18 of the appellee’s brief it is said that i 
Compania. Ixring a foreign partnership, was not “bounji 
any request or demand by an agent of the United States.” Nor 
was any domestic partnership so bound. None of the riiany hun¬ 
dreds of claimants under the War Minerals Relief Actj? was un¬ 
der compulsion of law to accede to a “request or dcm|and.” It 
was because none of such claimants acted under governmental 
coercion, but voluntarily yielded to so-called stimulation, that 
Congress, in grateful acknowledgment of a willingness to aid the 
United States in time of war, provided for indemnification for 
the losses sustained in the volitional rendition of that aid. 

What has just been said is also applicable to the following 
statement at page 20 of appellee’s brief, towit: 

“Certainly neither the Department of the Interior, nojr any of 
the other agencies designated in the Act, had jj>ower to 
demand that a citizen of a foreign country produce! or pre¬ 


pare to produce ore from a mine located in that 
nor could it make an effective request to that end: 
ours.) 


country, 

(Italics 
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It is shown in the Brief for Appellant, pp. 16 and 17, that Con¬ 
gress deliberately deleted from the bill that became the act of 
1919, the provision therein that limited the relief to persons who 
had produced ore from mines “within the United States.” It is 
further shown in said brief, at the same pages thereof, that what 
moved Congress to do so was its knowledge that the United 
States Shipping Board and other governmental agencies had stim¬ 
ulated production from mines in foreign countries. Notwith¬ 
standing the legislative intent which is manifest from this cir¬ 
cumstance. it is said at page 20 of apj>ellee’s brief that “much 
trouble and expense” would be incidental to the determination of 
the merits of claims by aliens based upon operations in foreign 

countries: that “it would be difficult for the Secretarv to deter- 

* 

mine with accuracy” what would be “the salvage value of ma¬ 
chinery and appliances purchased and used in a foreign country” 
—and therefore it must have been the purpose of Congress to 
require that the Secretary of the Interior reject such a claim as 
was made by appellant. Does the appellee imply that because it 
might be inconvenient to him to adjust and settle such a claim as 
the appellant made, that, therefore, reason exists for concluding 
that Congress intended that such a claim should not be adjusted 
and settled? 


“Trouble and expense” are the inescapable concomitants of 
the administration of any relief or other legislation. But that 
“it would be difficult” to administer legislation “with accuracy” 
in all things, has nothing to do with what was intended under the 


legislation. The Interstate Commerce Commission once said, 
in effect, that Congress had imposed upon it a task that was im¬ 
possible of performance, and, therefore, that the Commission’s 
refusal to do what a carrier sought to have it do, was not diso¬ 


bedience to a mandate of the law. The Commission’s argument 


in defense of its conduct was not merely that “much trouble and 


expense” would attend the performance of the task, or that the 
task could not be performed with accuracy. Its contention was 
that the law required an estimate or appraisal by it which was 
“wholly beyond reach of any process of rational determination.” 
(252 U. S., 180.) But the Supreme Court ordered obedience 


by the Commission to the law, that Court saying: 
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“Finally, even if it be further conceded that the £ubject-mat- 
ter of the valuations in question which the act of Congress 
expressly directed to be made necessarily opened a wide 
range of proof, and called for the exercise of cl<|)se scrutiny 
and of scrupulous analysis in its consideration ^nd applica¬ 
tion, such assumption, we are of opinion, affords no basis 
for refusing to enforce the act of Congress, or what is equiv¬ 
alent thereto, of exerting the general power which the act 
of Congress gave, and at the same time disregarding the es¬ 
sential conditions imposed by Congress upon it? exercise.” 
(Kansas So. Ry. v. Int. Com. Comm.. 252 U. S. 178, 188.) 

At page 21 of appellee’s brief there is a reference tcj the provi¬ 
sion in section 5 of the 1919 Act to the effect that nothing in the 
section shall bar “the right to recover any money paid by the 
Government to any party under and by virtue of the provisions 
of this section, if the Government has been defrauded." The 
appellee says that “this provision of the law necessarily would 
be abortive if the Act of March 2, 1919, was intendecj to permit 
awards to foreign claimants.” Plainly, however, “this provi¬ 
sion of the law" was the “limitation" which is referred to in an¬ 
other provision of the law, towit, “that the decision of said Sec¬ 
retary shall be conclusive and final subject to the limitation here¬ 
inafter provided.” (Italics ours.) 

Congress desired that there be no room to doubt that by au¬ 
thorizing the Secretarv to render a “conclusive and final" deci- 
sion it had not thereby bound the United States to abide the de¬ 
cision, regardless of its inequity or injustice to the Unitjed States. 
The “ limitationtherefore, zvas a “limitation ’ upon the author¬ 
ity the laze rested in the Secretary, and not a “limitatiq 


n 


of the 

benefits of the laze' to citizens of the United States whd j had con¬ 
ducted mining operations zi'ithin or without the United States, 
and to aliens zvho had conducted them zi'ithin the United States. 

The “limitation” rendered it plain that if the Government “had 
been defrauded” the United States would not be cstopped by the 
authority of the Secretary to render a “conclusive and final de¬ 
cision,” to pursue such remedies, judicial or otherwise, as might 
be available to the United States. Moreover, the “limitation” 
provided that the “conclusive and final decision” of the Secretary 
should not be effective to “bar the United States Government, 
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through any of its duly authorized agencies, or any Committee 
of Congress hereafter duly appointed from the right of review 
of such settlement.” (Italics ours.) 

Doubtless the appellee supposes that it might be "difficult,” if 
not impossible (and productive of "trouble and expense” to the- 
United States, if possible), to maintain an action in the courts 
of Cuba to recover from a Cuban national what he had fraudu¬ 
lently obtained from the United States. But even if such sup¬ 
positions were well founded, they would not warrant such an in¬ 
terpretation of the law as the appellee seeks, namely, that the 
limitation upon! the authority of the Secretary to render a "con¬ 
clusive and final” decision was a limitation of the benefits of the 
law to citizens of the United States and to aliens whose opera¬ 
tions were conducted in the United States. 

Governments do not condition the payment of their debts or 
the discharge of their moral and equitable obligations upon the 
nationality or the place of residence of their creditors or obligees. 
They do not withhold payment of moral and equitable dues if 
the person to whom such dues are owing are not residents with¬ 
in the jurisdictions of the governments. Appellee’s contention, 
however, if it is plain to us, is that the United States Govern¬ 
ment so conditioned payment of the debt with which the War 
Minerals Relief Acts deal. It may be that under the laws of 
Cuba the United States may not bring and maintain in the courts 
of that country a suit or action against one of its nationals to 

recover what he or it had obtained fraudulentv from the United 

* 

States. Whether that be true or not is immaterial here, for the 
United States has never regarded its debts or obligations to its 
foreign creditors or obligees to be any the less binding upon the 
national honor because the government of those creditors or 
obligees does not permit the United States to bring and maintain 
actions in their courts against their nationals. 

Certainly the courts of the United States are open to the Re¬ 
public of Cuba. U. S. C.. title 28, sec. 41. The Sapphire, 1 
Wall., 164; Columbia v. Cauca Co., 190 U. S., 524; Wisconsin 
v. Pelican Ins. Co., 127 U. S., 265. 

Appellee says at pages 21 and 22 of his brief that abundant 
‘‘reason for believing” that Congress "only had its own citizens 
in mind” lies in the circumstance that “citizens of a foreign 
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country have no unqualified right to sue in the Court of Claims.” 
That an “unqualified right” to bring an action or file a suit in 
the Court of Claims does not exist is due to the fa<jt that Con¬ 
gress has expressly qualified it. It was the Act of July 27, 
1868, c. 276, sec. 2, 15 Stat. 243 (Revised Statutes, sec. 1068, 
Judicial Code, sec. 155, U. S. C., title 28, sec. 261), which quali¬ 
fied the right of aliens to sue in the Court of. Claims on “claims 
against the United States." Theretofore the: right of aliens to 
institute proceedings in that Court was as broad as the right of 
citizens, the Act of February 24, 1S55, c. 122, 10 Stat. 612, 
which established the Court of Claims, not restricting its juris¬ 
diction to claims bv nationals of the United States and by na- 
tionals of countries according a similar right to citizens of the 
United States. Hence, until approval of the statute of 1S68, su¬ 
pra, the Court of Claims was open to “any person, firm, or cor¬ 
poration.” It was open to the same extent as the quasi-court for 
War Minerals Relief Acts claimants. 

After the Act of, 1868, supra , was passed, the Court) of Claims 
was required to determine whether the effect of that lact was to 
require the dismissal of proceedings theretofore begun in the 
court by certain aliens. In Scharfer v. United States , 4 C. Cls. 
529, the Court decided that alienage at time of filing the petition 
was “no disability” to “institute the action when it 
nally brought.” It added that “the disability is purely 
In Wagner v. United States , 5 C. Cls. 632, the Court 


was origi- 


j statutory: 
said: 



“At the time the suit was brought, there was no disability rest¬ 
ing on the claimant. He could sue in this court atl that time 
at the common law, and the statute imposing the disability 
was not pleaded until after he was regularly naturalized. It 
follows, therefore, that the plea of alienage put in after the 
naturalization of the claimant is not sustained, and this ac¬ 
tion can be maintained.” 

Appellant’s counsel knows of but one instance of apparent de¬ 
liberate intention by Congress to afford relief to citizens but to 
deny it to aliens in respect of a loss or damage to both which was 
the consequence of the same act or series of acts for which Con¬ 
gress regarded the Government responsible in morality or con¬ 
science. And Congress later enacted legislation eliminating such 
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discrimination and placing aliens on a parity with citizens in re¬ 
spect of relief- The Act of March 3, 1891, c. 538. 26 Stat. 
851, expressly restricted to citizens of the United States the right 
thereby created to petition in the Court of Claims for the adju¬ 
dication of claims based upon depredations by Indians. By the 
Act of January 11, 1915, c. 7, 38 Stat., 791, it was provided that 
“the alienage of the claimant shall not Ije a defense to said claim." 

Qualification of the right of aliens to sue in the Court of 
Claims, and in the District Courts under the Tucker Act, was 
not regarded by Congress as just and equitable. Doubtless it 
was regarded by it as unjust and inequitable. A political pur- 
jiose, and not purposes of justice and equity towards aliens as 
memlxirs of the 1 human family, controlled Congress. The right 
of aliens was qualified only in order to induce those governments 
that did not permit suits or actions to be brought against them 
in their courts by citizens of the United States, to change their 
policy in that regard. The obtaining for American citizens of a 
right of action or of suit against foreign governments which 
had not granted the right, and not the denial of right to any or 
some aliens to maintain actions or suits against our government, 
alone was what prompted Congress to enact U. S. C., title 28. 
sec. 261. 

Alienage, therefore, is a “disability" to bring and maintain a 
proceeding against the United States in the Court of Claims, and 
a District Court of the United States under the Tucker Act, only 
'adieu Congress has so declared. Why, then, should alienage be 
a “ disability “ to make a claim under the War Minerals Reliet 
Acts, or to bring an action or suit under the special jurisdic¬ 
tional Act of 1929, when Congress has not so declared? It has 
ever been the policy of the United States, as expressed in its 
laws of judicial jurisdiction, to keep its courts open to aliens. 

And to the extent those courts are ojien to aliens, their juris¬ 
diction is not affected by the fact that the alien is a resident 
without the United States. Breedlove v. Nicolett, 7 Pet. 413: 
Nichols Lumber Co. v. Franison . 203 U. S. 278: Hennessy v. 
Richardson Drug Co.. 189 U. S. 25: Steamship Co. v. Tugman, 
106 U. S. 118: Barrow Steamship Co. v. Kane, 170 U. S., 100. 

Appellant has been unable to find a case in any of the courts 
of the United States wherein it was held that the Republic of 
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Cuba allowed citizens of the United States to subject |it to action 

or suit in the courts of that country. However, irl Molina v. 

United States , 6 C. Cls. 269, it was decided that Spain accorded 

to citizens of the United States the right to maintain actions 

or suits against the government of that country in the courts 

thereof. The court said: “There has never existed in Spain 

any difference between the right of an alien and of citizen to 

>ue the government.” Where sovereignty has passed from a 

monarchy to a republic, it is fairly probable that the ljaws of the 

republic with regard to aliens are not less enlightened than were 

the laws of the monarchv. 

* 

U. S. C.. title 28, sec. 41, par. 20, relates to that jurisdiction 
of District Courts of the United States which is concurrent, to 
a limited extent with the jurisdiction of the Court of Claims un¬ 
der U. S. C., title 28, sec. 250, par. 1. In lx>th sections appear 
the words, towit: “in resj>ect of which claims the party would 
be entitled to redress against the United States either in a court 
of law, equity, or admiralty if the United States were Suable.” 


Manifestly no person “would be entitled to redress a! 


gainst the 


United States” in any court, assuming the United States to be 
suable in any court, for a loss sustained in the circumstances 
stated or described in any of the War Minerals Relief Acts. 
Those acts owe their existence to the fact that no loss so sus¬ 
tained could have been recovered from the United Stages in any 
court, even if the United States were suable in any coijrt. This 
for the reason that no law of liability of the United States for 
the loss existed. If such a law had existed there would have been 
no cause or reason for enactment of the W ar Minerals Relief 
legislation. 

It was for the purpose of creating a law of redress fDr such a 
loss that Congress not merely authorized the Secretary of the 
Interior to “pay” such loss, but directed that he “shall n 
ments in each case” and that the amount appropriated 
him to do so “shall continue to be available for such purpose un¬ 
til such time as the said Secretary shall have fully exeitcised the 
authority herein granted and performed and completed the du¬ 
ties hereby provided and imposed.” (Sec. 5, Dent Act; Appen¬ 
dix to Brief for Appellant, pp. 86, 87.) 

And even after enactment of the War Minerals Relfef legis- 


lake pay- 
to enable 
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lation, the United States was not suable in any court for the re¬ 
covery of any loss referred to in that legislation. And even 
after passage of the special jurisdictional act of 1929 (the text 
of which is set out in the Appendix to Brief for Appellant, pp. 
89 and 90). the United States was not so suable. This for the 
reason (1st) that in section 5 of the Dent Act it is explicitly pro¬ 
vided “that nothing in this section shall l>e construed to confer 
jurisdiction upon any court to entertain a suit against the United 
States,” and (2nd) that the special jurisdictional act submits 
only the Secretary of the Interior, not the United States, to the 
exercise of the judicial power, section 4 of that act providing 
only that the Secretary shall conform his administrative deci¬ 
sions under the War Minerals Relief Acts to “the law as con¬ 
strued by the court in such judgment or decree.” 

In the light of the foregoing these things are evident: First— 
That as there was no law of liability of the United States which 
any person who had sustained a loss in the manner described in 
the War Minerals Relief Acts could have invoked before the 
passage of those acts, it is a matter of no importance that before 
their passage Congress had not submitted the United States to 
the jurisdiction of any court for the purpose of determining 
whether such a law of liability existed. Second—That while 
the War Minerals Relief Acts were a voluntary assumption by 
the United States of a limited extent of liability to a person who 
had sustained a loss in the manner aforesaid, and, therefore, 
was creative of a liability that had not existed theretofore, those 
acts explicitly immunized the United States from exercise over 
it of the judicial power, i. e., expressly preserved its immunity 
from a judicial action or suit for recovery of the loss. 

That the special jurisdictional act of 1929 submits the Secretary 
of the Interior 1 to the exercise of the judicial power over him to 
the extent of requiring that he apply the law in the adjustment, 
settlement, and payment of claims, in the manner as expounded 
by the court, in no wise afreets the proposition that it is in the 
exercise of an administrative authority by him , not in the exer¬ 
cise of the judicial power by a court , that claims under the War 
Minerals Relief Acts are satisfied or discharged. They are not 
satisfied or discharged perforce of a judgment or decree ren¬ 
dered in the exercise of the judicial power over the United States 
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would en- 
it docs not 


U. S. C., title 28, sec. 261; Judicial Code, sec. 155; Revised 
Statutes, 1068, by its terms, is addressed to actions or suits by 
aliens against the United States, i. e., to judicial proceedings by 
aliens to compel the United States, perforce of its o[wn judicial 
power, to yield to the claims of aliens. But the sole administra¬ 
tor of the War Minerals Relief Acts, the Secretary of the Inte¬ 
rior, is incompetent to entertain judicial actions or suits against 
the United States by either citizens or aliens. He cannot place 
the United States under compulsion, perforce of its <j>wn judicial 
power, to yield to the claims of either citizens or aliens. 

Why, then, argue that an alien is precluded from invoking an 

administrative authoritv of the Secretary of the Interior to ad- 

* * 

just, settle, and pay a claim by “any person, firm or corporation/’ 
if the alien be not qualified also to invoke the judicial power of 
the United States for the satisfaction and discharge of a claim 
by him against the United States? If an alien be under a dis¬ 
ability to maintain an action or suit against the United States, 
for the recovery of what the general law of liability 
able him to recover if the United States were suable, 
necessarily follow that he also is disabled to be a claimant to that 
which could not be obtained from the United States under such 
general laze by anyone, even if the United States were suable as 
an individual, but which the United States, nevertheless, has ren¬ 
dered available to “any person, firm, or corporation' who can 
fulfill the conditions precedent to obtaining it which 
States has prescribed. 

U. S. C., title 28, sec. 261, qualifies the right of an 
yoke the judicial power over the United States for thi obtaining 
of what that power is competent to obtain from the Unjted States. 
But, plainly, the said section does not qualify the r: 
alien to obtain under an act of Congress that which is 
thereunder otherwise than through an exercise of thje judicial 
power over the United States. And to hold that it does would 
be merely to hold that the disqualification which the section ex¬ 
pressly restricts to a specific matter, nevertheless extends to an¬ 
other and different matter; and, clearly, that woidd be legislation 
through judicial construction. 

That U. S. C., title 28, sec. 261, is applicable to an 
an alien against the United States to recover income 


the United 


hlien to in- 


ght of an 
obtainable 


action by 
taxes al- 
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leged to have l;een wrongfully exacted ( Charcmi v. United States. 
28 F. (2nd) 913,), is due to the tact that in such an action a gen¬ 
eral law of liability,—basically the law of assumpsit,—is in¬ 
voked. U. S. C., title 28. sec. 261. inhibits the subjection of the 
United States to an action or suit by an alien wherein any gen¬ 
eral law of liability is sought to l>e enforced against the United 
States, unless the alien's government has subjected itself to a 
similar action or suit by a citizen of the United States. But the 
War Minerals Relief Acts do not provide for the adjustment, 
settlement, and payment of claims thereunder pursuant to any 
general law of liability. Those acts contain in their terms all 
the law of liability to the persons who can qualify thereunder. 
They created a special liability and made it applicable exclusively 
to claims under the acts. 

The War Minerals Relief Acts are prescriptive of a law of li¬ 
ability which Congress believed the national honor and con¬ 
science required that it create. They are. therefore, expressive 
of what is consistent with honor and conscience, namely, a pur¬ 
pose to be just and equitable. A policy of justice and equity in 
the treatment by the United States of “ any person, firm, or cor¬ 
poration” that has assisted the Federal Government in time of 
war was proclaimed by the War Minerals Relief Acts. That 
policy would be frustrated under the decision of the Secretary of 
the Interior with resultant engendering of a feeling in the na¬ 
tionals of an ally of the United States in the JUorld IVar that 
the United States had discriminated against them inequitably 
and unjustly. However, this Court will prevent frustration: 
for it will be evident to it from deliberate deletion from the bill 
that became the act of 1919 of the words “within the United 
States.” that Congress rejected the suggestion that it should not 
be as just and equitable towards aliens in the matter of the re¬ 
lief the bill proposed as towards citizens. (Brief for Appellant, 
pp. 15-17: 21-28.) 

Governmental policy should and does influence judicial judg¬ 
ment with regard to whether aliens are within the benefits of 
any statute. An illustration is present in McGovern v. Philadel¬ 
phia R. R.. 235 U. S. 389. There the question was whether an 
action in behalf of. non-resident aliens was maintainable under 
the Federal Employers’ Liability Act. The Court decided that 
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rief that the 
ar Minerals 


it was. It so decided because of the “policy’' of tlje statute. It 
said that “the rights and remedies of the statute are the means of 
executing its policy.” Xeither the Secretary of the Interior nor 
the court below could perceiz'e in the Dent Act a “ policy ” of eq¬ 
uitable and just treatment of those who aided the If nit ed States 
in time of zvar, regardless of whether they were at ice ns of the 
United States or subjects of other countries. Appellant can , and 
he believes this Court can also. 

The appellee contends at pages 22 and 23 of his b 
“long established interpretation" by him of the YV 
Relief Acts constitutes a “strong reason” for concurrence therein 
by this Court. It requires great hardihood to make that con¬ 
tention in this Court, in view of its emphatic disapproval hereto¬ 
fore of other “long established” interpretations of the War 
Minerals Relief, Acts by the apjxdlee’s predecessors. The inter¬ 
pretation under notice here was “long established" only because 
appellant was powerless for many years to bring it be|fore a court 
for condemnation as an administrative act that botjh misrepre¬ 
sented Congress and placed the United States in a rple unsuited 
to it—the role of a repudiator of an obligation and debt. Ap¬ 
pellant’s brief (Chapters II and IV thereof, pp. 15j-17, 21-2S) 


deals adequately, it is believed, with the aforesaid ‘ 
lished” interpretation. 

At page 21 of the appellee’s brief it is said that 
seems probable that Congress intended to devote 
moneys of its citizens to the payment of, gratuities^ 
(Italics ours.) The fact is that Congress has been 


!‘long estab- 


“it hardly 
the public 
to aliens." 
doing that 


very thing for more than a hundred years under the tension and 
other laws relating to military services rendered to the United 
States by aliens. If aliens are justly and equitably thfe recipients 
of “gratuities” for military service rendered the Unjted States, 
why should anyone e.\{>erience difficulty in regarding it as “prob¬ 
able that Congress intended” to reimburse aliens for financial 
losses sustained by them in rendering aid and service to 
States in time of war? 

Aliens are men and women who are not essentially 
men and women of the United States. Justice and equity can¬ 
not be denied to them, without discredit and dishonor to the 
United States. Besides, a gratuity is not bestowed uppn an alien 


the United 


unlike the 
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when a loss is reimbursed to him for a service rendered to a 
country not his own; a debt to him is being paid. Gratuities are 
not distributed by the administration of the War Minerals Re¬ 
lief Acts. Governmental obligations are being discharged, govern¬ 
mental debts are being paid under the administration of those 
acts. (See Brief for Appellant. Chapter VIII, pp. 61-66) con¬ 
cerning the appellee’s habitual misdescription of payments un¬ 
der the War Minerals Relief Acts as “gratuities,” what was said 
in Campbell v. United States. 107 U. S., 407, 413, is apt here: 

* * * “we see no gratuity in the case. * * * But if 
if zee re a free gift, it is not for the officers of the Govern¬ 
ment to defeat the zeill of Congress on this subject by re¬ 
fusing to execute the laze." (Italics ours.) 

II. Appellee’s third question—“Could a claimant under 
the Act of March 2, 1919, whose entire operations during 
the period of stimulation fixed by that act showed a large 
net profit, segregate its operations in order to establish a 
loss under the terms of that act, and make claim for the 
cost of constructing its transportation facilities without giv¬ 
ing credit for the still larger profit which was earned from 
its mining operations?” 

If Aguilera y Compania had been stimulated to produce man 
ganese by the mining thereof, i. e., by the extraction of it from 
the earth, the company possibly would not have asserted a claim 
under the War Minerals Relief Acts: for in that event stimula¬ 
tion to the construction of a railroad for transportation of the 
ore from the mine to a point whence it might be shipped to mills 
in the United States, would have been only ancillary to the min¬ 
ing of the ore. In those circumstances, whatever profit Aguilera 
y Compania derived from their operations, considered as a 
whole, could properly be concluded to be attributable to what 
the stimulation had induced them to undertake, i. e., both the 
mining of ore and the construction of a rail wav for its trans- 
portation. 

But Aguilera y Compania had not been stimulated to produce 
manganese bv the mining thereof. Thev had been stimulated 
only to produce manganese more expeditiously, and in larger 
quantities, at a place where it would be available for shipment 
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to the United States. They were told by representatives of the 
Federal Government that this could be done by the construction 
of a railway, and were stimulated by such representatives to 
build a railway. (R., first complete par., p. 14; R., first com¬ 
plete par., p. 18. Appendix to Brief for Appellant, pp. 84-86.) 

Hence the appellee's third question is not so stated as to be 
correct in its implication as to the facts of the ccise. It is so 
stated as to imply that under the facts of the case Aguilera y 
Compania had been stimulated both to produce manganese by 
the mining thereof and to construct a railway from the mine to 
an established railway point, to effect more expeditious produc¬ 
tion of the ore at places where it would be use fid t$ the United 
States. 

In the light of the facts of the case, therefore, appellee's third 
question must be this: 

Where a person who was mining manganese profitably before 
and after the United States entered the World War, and had not 
been stimulated to the mining by any agency of t^he Federal 
Government, and such person was stimulated by sucp an agency 
after the United States entered such war, to construct a railway 
from his mine in order merely to increase the quantity of ore 
that could be transported from the mine to a placd or places 
where it would be readily available for the purposes of the 
United States, is he entitled to reimbursement for the loss he 
sustained in construction of the railroad, notwithstanding that 
the amount of the loss was less than the amount of 
the person derived from the sales of ores produced 
after construction of the railroad was completed? 

In the consideration of such question the Court should notice 
these matters: 

1st. “It appears from the facts in this case that claimant be¬ 
gan producing ore from these mines before the dec 
war by the United States Government against German^ 
ing by Commissioners Shafroth and Pomeroy, R., l(j).) 

2nd. “The company was operating profitably at th^ outbreak 
of the war and continued to make money during the war.” 
(Finding by Assistant Secretary Goodwin, R., 21.) 

3rd. The railroad, although stimulation to the construction 
of it was given in January or February, 1918, was not con- 


the profits 
before and 


aration of 
y.” (Find- 
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structed, i. e., was not an efficient factor in the transporta¬ 
tion, and hence production of ore, until two or three months be¬ 
fore the signing - of the Armistice. (R. 13, 16.) 

The Court should also notice the claimant’s verified statement 
wherein it is alleged, as follows: 

“That the profits from the contract with said Bethlehem Steel 
Co. were not received by reason of the stimulation of the 
United States Government.” (Affidavit of member of part¬ 
nership. R. 15, 16. Tar. IV of Appellant's Petition, R. 3 
and 4.) 

While the appellee’s third question, as restated hereinbefore, 
was not presented or argued in the court below, in this case, a 
question essentially the same was presented, argued and decided 
below, in Joan Mining Co. v. Wilbur , Equity Xo. 50,947; and 
it is the understanding of appellant’s counsel that the appellee 
will abide the lower court’s decision of the question. There the 
appellee sought to amend his answer in order to cause it to ap¬ 
pear thereby, contrary to the fact as found in the final adminis¬ 
trative decision on the Joan Mining Co.’s claim, that the claim¬ 
ant had been stimulated to produce ore from all four of the 
tracts, or properties, upon which it had conducted mining opera¬ 
tions. 

This procedure was intended to defeat the Joan Mining Co.’s 
claim for reimbursement for a loss sustained in connection with 
the stimulated operations on tract, or property, Xo. 3, by setting 
off that loss against the profits derived from the zozstimulated 
operations on tracts Xos. 1, 2 and 4, considered collectively. In 
denying leave to file the proposed answer the lower court said: 

“The question of law involved in the decision, which the peti- 
tioner seeks to review, relates solely to operations on Tract 
Xo. 3. The Secretary found that operations on Tracts 1, 
2 and 4 were the petitioner’s own operations, with which 
the Government is not concerned: that the petitioner would 
not have undertaken to operate Tract Xo. 3 except for the 
government appeals, * * * and that the petitioner was 

accordingly entitled to reimbursement for net losses in¬ 
curred in this operation. 

********* 

“The main object of the amendment proposed to the answer 
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is to show that the Secretary now considers tf|e final de¬ 
cision. which the petition seeks to review, fundamentally 
erroneous in making any award at all to the petitioner. It 
alleges that the stimulation by the Government should have 
been held to apply to all four of the company's mining 
operations—to the three operations on Tracts 1, 2 and 4 in¬ 
stituted before stimulation, as well as to operation); on Tract 
No. 3, which began after stimulation: that the profits de¬ 
rived from operations on Tract 4 exceeded all the losses 
sustained on the other three operations: that, considering 
the four properties together, the petitioner made a net profit 
of $9,467.68, instead of, a net loss during the perio^l of stim¬ 
ulation, in addition to which the f>etitioner improperly re¬ 
ceived the award and payment of $63,905.79 dpe to mis¬ 
take made in the final decision now under review. 

“The effect of the amended answer seems to be to ^et up an¬ 
other final decision to take the place of the decision now 
under review. * * * The motion for leave ^o file the 

amended answer will accordingly be denied." 

The special jurisdictional act of 1929 renders the cpurt com- 
jretent “to review'’ only “the final decision of the Secretary of 
the Interior ui>on any question of law which has arisen." The 
“final decision" in point of time of rendition in the matter of, ap¬ 
pellant’s claim was the third decision (R. 21-23). Therein it was 
decided, consistently with the second decision (R. 20), that Con¬ 
gress did not intend to be equitable and just to aliens whose 
stimulated operations were conducted in foreign countries. The 
second and third decisions, therefore, were final decisions with 
respect to the question of law on which they turned. iThe first 
decision, namely, the one wherein it was decided that “here the 
operations resulted in a profit and not a loss" (R. 8), is; the final 
decision for all the purposes of the appellee’s third question on 
this appeal, which is the question dealt with in the present chap¬ 
ter of this argument. 

Under any of the three decisions the United States is placed 
in an ignominious position. Its position under the first decision 
is this: That one who had not stimulated the activities which 
were productive of a profit to another, but who stimulated a diver¬ 
sion of the profit of the other to an undertaking in whfch much 
of the profit was lost, was neither equitably nor justly charge- 
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able with the loss. Its position under each of the other deci¬ 
sions, the second and the third, is this: That it does not appre¬ 
hend any degree of injustice and inequity in a refusal to pay a 
debt of the national honor and conscience when it is owing to an 
alien. 

While, for reasons hereinbefore and hereinafter stated, ap¬ 
pellant does not have the slightest doubt that this Court will con¬ 
clude that the appellee's third question offers nothing that mili¬ 
tates against appellant's claim, nevertheless appellant deems the 
following observation pertinent, to-wit: That where appellants, 
in this or any other appellate court, are without notice of a de¬ 
fense or defenses by appellees, until after appellants have printed 
their records on appeal and filed their briefs in challenge of the 
ruling or rulings on the only question or questions which were 
either presented or determined below, the appellate court, if af¬ 
firming on the new defense or defenses only, ought, if within its 
power, to so order with regard to costs as to impose part thereof 
upon the appellee. 

The lower court’s decree (R. 26) shows that the cause was 
heard “upon the petition and the motion of respondent to dis¬ 
miss the same,’’i and that the sole basis of the court’s action in 
finally dismissing the petition was its opinion on the merits of 
the only proposition which the appellee advanced in support of 
the motion to dismiss, towit. that the alienage of the appellant 
and the conduct of stimulated operations in a foreign country 
disqualified the appellant to make claim under the War Miner¬ 
als Relief Acts. 

The 28th of the equity rules of the lower court provide that 
“every defense in point of law arising upon the face of the bill 
* * * shall be made by motion to dismiss or in the answer.” 

(Italics ours.) The 11th of the same rules provides “that even- 
motion * * * must state in separate paragraphs, succes¬ 

sively numbered, the grounds upon which it is based.” The sole 
ground stated in the appellee's motion to dismiss the petition 
(R. 23) was that the appellant “is a citizen and resident of the 
Republic of Cuba, and that he therefore is not entitled to insti¬ 
tute and maintain a suit pursuant to the act of February iy, 
1929 , either in his own right or as the surviving member of a 
partnership.” (Italics ours.) 
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However, it is apparent from the lower court's (‘Memoran¬ 
dum” (R. 25, 26) that it did not treat the motion to dismiss for 
what it was, namely, an objection to the jurisdiction, but as a 
motion to dismiss for want of “a cause of action at law or of a 
ground of suit in equity.” (See Brief for Appellant, pp. 7-10.) 
The aforesaid 11th of the equity rules of the court below seems 
to be without a substantial equivalent in the rules of practice of 
the courts of equity of the United States (Appendix, 226 U. S.). 
But the 79th of the rules prescribed by the Supreme Court of the 
United States provides that district courts, under certain condi¬ 
tions, “may make any other and further rules * * * not 

inconsistent with the rules hereby prescribed.” Plainly, how¬ 
ever, the aforesaid 11th rule is not so inconsistent. 

But the aforesaid 28th of the equity rules of the court below, 
in its terms, is exactly the 29th of. the rules prescribed by the 
Supreme Court of the United States. If, therefore, “every de¬ 
fense in point of law arising upon the face of the bill, * * * 

shall be made by motion to dismiss or in the answer” (Italics 
supplied), why should an appellee in an equity cause be heard in 
this court on a defense in point of law which he did not make 
below ? 

The alx>ve inquiry is not made in oversight of the fact that 
the court below, in its construction of the appellee’s ^notion to 
dismiss, treated and regarded it as a motion which \yas rested 
upon the proposition that appellant had not stated a cause of ac¬ 
tion at law or a ground of suit in equity in his petition. (Brief 
for Appellant, pp. 7-10.) Nor is the inquiry made in oversight 
of the probability that such a proposition suffices to justify 
an appellate court in searching a bill or petition in equity, and 
affirming a decree of dismissal of it upon a ground which nei¬ 
ther the lower court nor counsel had even supposed existed as 
basis for a judgment that the bill or petition was insufficient to 
state a cause of suit in equity. * * * “citation^ scarcely 
are necessary to fortify the holding that a decree mu^t be sus¬ 
tained if it was right on the record, though only wron^ reasons 
were relied on in the opinion * * * or that an appeal in 

equity ‘opens up the whole case’ and ‘brings up the whole case’ 
Line Air Products Co. v. Morse Dry Dock and Repair Co., 246 
Fed. 834, 837. See also Anderson v. Hultberg, 247 Fed. 273, 


20 


E. A. Y KIN DEL AN VS. R. L. WILBUR, SECY. 


279; Mound City v. Castle man, 187 Fed. 921; Blythe Co. v. 
Hinckley, 111 Fed. 827, 837; Gideon v. Hinds, et al., 238 Fed. 
140, 141. 

The same broad appellate power seems to be exercisable with 
regard to actions at law. “It is not too late to allege as error in 
this court a fault in the declaration which ought to have pre¬ 
vented a rendition of the judgment of the court l^low." (Chief 
Justice Marshall in Slacum v. Pornery, 6 Cranch, 221. See 
also Griggs v. Nadeau, 221 Fed. 381; Dozi'd v. United Mine 
Workers of America. 235 Fed. 1, 3.) 

Efficiency in the administration of justice by the courts may 
be attainable under a principle in pursuance of which appellees 
who have prevailed below under motions to dismiss bills or un¬ 
der demurrers to declarations, may make defenses in appellate 
courts which they did not specifically make in the courts of first 
instance. And doubtless it is true that equity rule 28 and law 
rule 26 of the court below were designed to aid the court, not to 
restrict it to the consideration only of the matters or points speci¬ 
fied by counsel. However, it is evident that those rules were de¬ 
signed to impose a duty upon counsel to specify the considera¬ 
tions which cause the bill or petition which is objected to under 
the former rule or the declaration which is objected to under the 
latter rule, to l)e insufficient to invoke the remedv or relief sought. 

It is not sufficient under law rule 26 merely to aver that the 
declaration “is bad in substance." Xor should it be sufficient un¬ 
der equity rule 28 merely to aver that the bill or ]>etition is bad 

because of “insufficiencv of fact to constitute a valid cause of ac- 

* 

tion in equity." Both averments are equally broad and general. 
The former rule expressly requires specification of the “matters 
of law" relied upon, and the latter rule, as appellant thinks, im¬ 
pliedly requires specification of the respects in which the allega¬ 
tions of. fact are insufficient to entitle the pleader to equitable re¬ 
lief. 

It is said in the 3rd paragraph of the 5th of the rules of this 
Court that “in no case will this court decide any point or ques¬ 
tion that zi'as not fairly presented for decision by the court be¬ 
low." (Italics ours.) Xow appellant does not contend, as a 
matter of law on the facts with regard to appellee’s motion to 


E. A. Y KIN DEL AN VS. R. L. WILBUR, SECY. 21 

dismiss and the lower court's action thereon, that tfje third of 
appellee's questions “for consideration” by this court “was not 
fairly presented for decision by the court below." Apparently, 
established law is clearly against such a contention, tjiere being 
very little, if any, room for doubt, that a motion to dismiss on 
the ground of “insufficiency of fact to constitute a valid cause of 
action in equity" searches the entire bill or petition. Appellant 
does contend, however, that the appellee’s third question, either 
as erroneously stated by appellee, or as correctly restated herein¬ 
before by appellant, was not in truth or in fact specifically pre¬ 
sented to the lower court by anyone; and he further contends that 
it is very probable the lower court never had the slightest appre¬ 
hension that such a question as appellee’s third questioh “lurked 
in the record.” 

At page 17 of appellee’s brief it is stated that: 

“the entire operations of a stimulated claimant durin|g the pe¬ 
riod of stimulation were to be brought into liotc\ipot, and 
an award was to be made only if a net loss was shown 
* * * .It was enough if it appeared, as in the instant 

case, that sales of ore produced during the period b>f stimu¬ 
lation resulted in a profit sufficient to offset the claimant’s 
entire expenditures during that time." j 

The foregoing statement is like the statement by appellbe of the 
third question on this appeal, i. e., it presupposes that all opera¬ 
tions were stimulated, operations in the mining of ore not less 
than operations in the construction of a railroad for the trans¬ 
portation of ore. The statement is faulty otherwise. }t leaves 
unnoticed the fact that sales of ore were made under a contract 
with the Bethlehem Steel Corporation which was entered into 
long before there was stimulation of any sort to the doing of 
anything whatever. 

The foregoing statement by appellee is in the teeth of what 
was decided by the lower court in the Joan Mining Ccj. claim, 
supra, namely, that the matter of profits from /^stimulated op¬ 
erations must be left out of sight in determining whether reim¬ 
bursable losses were sustained in the operations that werbj stimu¬ 
lated. In the E. Groenendyke et al. Claim, Equity Docket No. 


22 


E. A. Y KINDELAN VS. R. L. WILBUR, SECY. 


50,556 of the court below, the petition sought relief against the 
application of a part of the proceeds of a sale of mining property 
which had been purchased without stimulation, by way of a set¬ 
off against a loss sustained in stimulated mining operations upon 
the property. A consent decree was entered in the proceeding, 
the appellee conceding that the War Minerals Relief Acts did not 
contemplate the setting off against losses in stimulated mining 
operations of tnoneys received by the claimant in his dealings 
with property which he had acquired without stimulation. 

The applicability here of what is known in the law as “hotch¬ 
pot” is not apparent. The Federal Government had given noth¬ 
ing to Aguilera y Compania which the principle of “hotchpot” 
required be noticed as a factor in the adjustment or settlement 
of the company's claim. The law of damages and l>enefits oc¬ 
casioned through a taking of property by the United States is 
far less objectionable as an analogue than the law of “hotchpot.” 
Indeed, the spirit of the Fifth Amendment was the spirit in 
which Congress acted in passing the War Minerals Relief legis¬ 
lation. 

At page 18 of appellee’s brief it is stated that: 

“The fact that the profit which the claimant otherwise might 
have earned was reduced because it built a railroad, was im- 
material so long as Aguilera y Compania realized a net profit 
and suffered no loss.” (Italics ours.) 

Do not the War Minerals Relief Acts limit the factors in the 
adjustment and settlement of claims thereunder only to such 
factors as are representative of income from stimulated opera¬ 
tions or of expenditures made in connection with such opera¬ 
tions? If they do, then, and obviously, it is highly material 
whether there was included in the total of income any amount or 
amounts which were received from operations which had not 
been stimulated: for if included, the difference between the total 
of the income and the total of the expenditures would be a false 
difference—would misrepresent the effect, in dollars and cents, 
of the stimulated operations. And the first administrative deci¬ 
sion on the appellee’s claim does that very thing: for it incor¬ 
rectly represents a profit to the appellant from stimulated opera- 
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tions, when the patent fact is that the profit was derped from 
wnstimulated operations, and that a loss was sustained in the op¬ 
erations that were stimulated. 

It should be noted that the appellee has not taken the position 
that a loss sustained in connection with stimulated expenditures 
for the construction of a railroad may not be considered in de¬ 
termining whether a reimbursable net loss is shown. He seems 
to concede that a railroad is a means to the production of ore, 
and that if its cost was not exceeded by the profits from} the sales 
of ore, the difference would be a reimbursable loss. This ac¬ 
cords with the uniform rule observed in the administration of 
the War Minerals Relief Acts, as evidenced by the administra¬ 
tive action in Claim No. 1075 of, the Gloria Mining Co. In that 
claim a railroad spur had been constructed to the mine. As pro¬ 
ceeds from ore sales were insufficient to absorb the cost of con¬ 
struction of the spur, an allowance for its cost, less salvage, was 
made in the sum of $27,245.67. 

However, in the Gloria Mining Co. Case, supra, it was not the 
construction of the spur alone which was stimulated. General 
mining had been stimulated in that instance. In respect of the 
claim by Aguilera y Compania. it was unnecessary to stimulate 
general mining. That had l)een in progress before the United 
States entered the World War. "It [Aguilera y Compaijiia] was 
so engaged [in mining] before the outbreak of the war and was 
carrying on a profitable business operating two separate prop¬ 
erties or mines, one called the Ponupo on the main lin^ of the 
Cuban Railroad and one called the Ysabelita, the ore froijn which 
was transported to the railroad by oxcarts." (Finding py Com¬ 
missioner Robinson, R. 19. Italics ours.) "I am in accord 
with the Commissioner in his findings with reference to the 
case." (Secretary Fall's decision of March 3, 1923, R. 20.) 

What alone was stimulated in the claim of Aguilera V Com¬ 
pania was "the construction * * * of a branch railroad of 

about four miles from El Cristo on the main line of the Cuban 
Railroad to Ysabelita mine owned by the claimant, and the in¬ 
stallation of additional equipment in order to increase the out¬ 
put of manganese by creating adequate transportation facilities 
from the Ysabelita district (Finding by Commissioner Rob- 
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inson, R. 19. Italics ours.) “I am in accord with the Com¬ 
missioner in his findings with reference to the case." (Secre¬ 
tary Fall’s decision of March 3, 1923. R. 20.) “The loss 
claimed did not result from the actual mining, but represents the 
cost of a railroad to one of the mines * * *.’’ (Finding of 

Assistant Secretary Goodwin. R. 21. Italics ours.) 

The reasoning to the conclusion that the loss which was sus¬ 
tained in the doing of the only act that zcas stimulated was not 
reimbursable localise the profits in the doing of the acts that 
were not stimulated were in excess of such loss, is disclosed in 
the recommendation on the claim which was made bv Commis- 

m 

sioners Shafroth and Pomeroy on December 20. 1921 (R. 8- 
12), and adopted or concurred in by Secretary Payne on Janu¬ 
ary 25, 1921 (R. 8). Those Commissioners said: 

* * * “the profits less profits on purchased ore lietween 

February 18. 1918, and November 12. 1918, amounted to 
$45,651.55 in excess of the expenditures made during the 
same period, which expenditures include the construction of 
a railroad and other appliances amounting to $104,922.83 
claimed in this case. 

3jc }|c jjc 2|C 

"Under the Act no agency has the pozver to request the con¬ 
struction of any railroad or other facilities except as part 
of the producing of the ore, and, therefore, the net losses 
must be considered with respect not only to the building of 
the railroad and other facilities but to entire operation 
of producing or preparing to produce manganese. 

“For these reasons the Commission holds that no net loss was 
sustained by claimant in its operation in producing manga¬ 
nese, either during the entire period of the war, or during 
the period after stimulation and the signing of the Armi¬ 
stice. Therefore, the Commission recommends that no 
award be made herein." (Italics ours.) 

From the foregoing it is evident that the appellee’s predeces¬ 
sor was of the opinion that stimulation to construct a railroad 
for the carriage of ore from the mines and for the carriage to 
the mines of new equipment and appliances, was the same, for 
all the purposes of administration of the War Minerals Relief 
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Acts, as stimulation to the mining of ore. That is to say, such 
predecessor decided that two things that were different in fact, 
one of which was unnecessary and therefore was! not done, 
namely, stimulation to the mining of ore. were the I same in le¬ 
gal effect on the claim of Aguilera y Compania. In cither words, 
without a factual basis for a finding that the mining of ore by 
that company was stimulated, the appellee's predecessor, neverthe¬ 
less, applied a rule of law which was applicable only if there had 
been such stimulation. 

Unquestionably the transportation of ore, by railroad, from 
the mine to the place where shipments of it could be touted pur¬ 
suant to instructions of purchasers, is a part of the j process of 
production of the ore, where the railroad and the mine are 
owned by the same interest. But where stimulation- t\y build the 
railroad was not given until unstimulated mining operations had 
been in progress for a long time, and the railroad was com¬ 
pleted ‘‘only two or three months before the Armistice was 
signed ” (R. 14 ), it is nothing less than arbitrary and \ capricious 
to hold that the railroad was a- factor in the production of ore 
from the time Aguilera y Compania were stimulate(f to con¬ 
struct it until the signing of the Armistice. 

If. there had been a finding that the stimulation in 
1918, to build a railroad, had caused the amount of ^re mined 
and sold thereafter to be larger than it had been theretofore, 
apparent reason would exist for setting off against the! loss sus¬ 
tained in the construction of the road the profits frorrl some of 
the ore mined and sold after February, 1918, and before No- 
vember 12. 1918. But there was no such finding. N 
of the profits from February to November, 1918,—n 
thereof ascribable to an amount of ore mined and solfcl in that 

and sold 


February, 


ot a part 
ot a part 


r 


period which was in excess of what had been mined 
before stimulation was given in February, 1918,— but <j ill of the 
profits, from all of the ore mined and sold within the | said pe¬ 
riod, was set off against the loss sustained in the const faction of 
the road. That was not an exercise of judgment. I\ was an 
exercise of will. That was not quasi-judicial action. It was the 
negation of such action, for it was arbitrary and capricious ac¬ 
tion. 
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It was known to the appellee's predecessor—at least it had 
been represented to him by Aguilera y Compania under the oath 
of one of its members—that the profits made within the period 
from February, 1918, to November 12. 1918, were profits de¬ 
rived from sales of ore to the Bethlehem Steel Corporation un¬ 
der contracts which “had been practically completed and almost 
executed in its entiretv at the time of the alleged stimulation 

m » * 

and request of the United States Government for increased pro¬ 
duction.” (R. 16.) Moreover it was known to the appellee’s 
predecessor, at least it had been represented to him by Aguilera 
y Compania, under the oath of one of its members, “that the 
profits from the contract with said Bethlehem Steel Company 
were not received by reason of the stimulation of the United 
States Government for increased production.” (R. 16.) 

For the two or three months the railroad was a factor in pro¬ 
duction. it effected a saving of $26,330, in the cost of transpor¬ 
tation of ore. This amount was a saving in the execution of the 
contract with the Bethlehem Steel Corporation. It is amon" the 
deductions in the appellant’s statement of the losses it sustained 
in constructing the railroad. (R. 9 and 12.) This figure, fo¬ 
unt, $26,330, was the sum total of the benefit to Aguilera y 
Compania of the stimulation of that cojnpany in connection 
with the production of manganese. But the damage to it of 
such stimulation was more than $100,000. (R. 12.) 

The appellee says at page 15 of his brief that “the contention 
in this instance, as in all others of the same kind, was that the 
claimant’s loss was stimulated but that its profits were not.” 
(Italics ours.) The aforesaid statement follows in the brief 
this observation therein: 

“This case is an outstanding example of a class of War Min¬ 
erals Claims wherein the claimants have sought to establish 
loss under section 5 of the act of March 2, 1919, by mak¬ 
ing claim for money expended in certain of their activities, 
without giving credit for the profits which the venture 
earned from its other activities/' (Italics ours.) 

The above must have been written by the appellee without 
due consideration by him of certain of the language of the 5th 
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section of the Dent Act. The language of that section requires 
that it be shown that whatever was done by a claimant was done 
“in compliance with the request or demand” of one or more of 
the five governmental agencies named in the section^ If what 
was done was not what was requested or demanded, the claim¬ 
ant would be without ground for relief. It was wholly unnec¬ 
essary to have requested or demanded that Aguilera y Compania 
produce manganese by mining it. They had been doing that be¬ 


fore entry of the United States into the World War. 

But the partnership’s production of the ore by the mining of 
it was not deemed all that it could do in the matter pf produc¬ 
tion. It could do more “to supply the urgent needs pf the Na¬ 
tion in the prosecution of the war.” That more was to build 
a railroad for expedition in the production of manganese “for 
the needs of the Nation for the prosecution of the war.” The 
partnership was requested or demanded not only to facilitate or 
expedite production through improved means of transportation, 
but to avail of such means for the early installation at the mines 
of new and improved machinery that would increase the quan¬ 
tity of ore mined. 


“The venture” which was stimulated was not the venture in 


which the profits were made. The profits were made ip a differ¬ 
ent and mistimulated venture. The company was engaged in a 
venture which a contract with the Bethlehem Steel Corporation 
had stimulated, at the time it was stimulated by a request or de¬ 
mand for the construction of a railroad on liehalf of the Gov¬ 
ernment of the United States. Why, therefore, intipiate that 
there is anything inequitable or unjust in the “making of claim 
for money expended" in the latter venture, and in refusing to 
give “credit for the profits in the former ‘venture.’ ” 

Appellant now* refers to “an outstanding example of a class” 


of reasoning bv advisers of the Secretarv of the Interior on this 
“outstanding example of a class of War Minerals Claims.” The 
following is quoted from the recommendation by Commission¬ 
ers Shafroth and Pomeroy (R. 11): 

“The claimant contends that it had a right to regard the re¬ 
quest to build a railroad and other appliances as distinct 
and separate from the request to produce ore. 
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“We do not conclude that, but if it were true, the Secretary 
of the InteHor would have no jurisdiction whatever to 
award anything for the building of a railroad or other ap¬ 
pliances unless the railroad or other appliances zvcrc a nec¬ 
essary part of the operation of producing manganese ore. 

“The Act [meaning the 5th section of the Dent Act] does 
not authorize any of the agencies named to request or de¬ 
mand the construction of a railroad unless it zvas an ad¬ 
junct or aid in the producing of ore and then only as a 
part of the expenses of producing ore. Without an Act of 
Congress, authority to request the building of a railroad 
was not vested in any governmental agency.’’ (Italics 
ours.) 

Of course the claimant “had a right” to make any contention 
it deemed persuasive or convincing. And of course Commis¬ 
sioners Shafroth and Pomeroy “had a right” to exercise judg¬ 
ment as to the force or merit of any contention of the claimant. 
But the claimant did not contend that “the request to build a 
railroad and other appliances” was a request “distinct and sep¬ 
arate from the request to produce ore.” At pages eight and 
nine of the Record it is shown that Commissioners Shafroth 
and Pomeroy not only described the claim as “a claim for losses 
alleged to have been sustained in producing manganese" , but 
quoted this language in which the claim was stated or presented 
by Aguilera y Compania: 

“For losses sustained in preparing to produce manganese 
ore at the request of the United States Shipping Board and 
the Interior Department.” (Italics ours.) 

There was no disagreement between these Commissioners, on 
the one hand, and Aguilera y Compania. on the other, as to the 
proposition that “the Secretary of the Interior would have no 
jurisdiction whatever to award anything for the building of a 
railroad or other appliances unless the railroad or other ap¬ 
pliances were a necessary part of the operation of producing 
manganese ore.” (Italics ours.) The only disagreement zvas 
over the judgment of the Commissioners as shozen in and by 
their conclusion that the railroad became “a necessary part of 
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the operation of producing manganese ore" from tl\e time the 
request for the construction of it was made, instead^ of from 
the time construction thereof was completed. Obviously a rail¬ 
road cannot be a "part" of any mining operation until the rail¬ 
road comes into existence. 

And after the railroad did become a reality, it accomplished 
what those who requested its construction hoped and intended 
it would accomplish. It facilitated or exjiedited the production 
of manganese ore. It not only did that, but it effected a saving 
in the shipment of ore from the mines to the place the stimu¬ 
lators to construction of the railroad advised that the ore be 
shipped. In the statement of Aguilera y Compania’s claim 
(R. 9), it is shown that a saving of $26,330 was effected in that 
connection, said amount being deducted from the gross expendi¬ 
ture made for the construction of the railroad. If the World 
War, with the United States as a participant therein, had con¬ 
tinued for a year or so longer, the saving effected might have 
been sufficient to have amortized the cost of construction of the 
railroad. 

The error in the conclusion of the Commissioners lies in as¬ 
cribing to the railroad an effect on the production of manganese 
ore from the date the request to construct the railroad was made, 
instead of from the date of completion of the construction 
thereof. Those officials, as shown by their statement?; at page 
ten of the Record, treated the railroad as a means to th^ earning 
of. profits by Aguilera y Compania from some time in January 
or February, 1918, when the company was requested to con¬ 
struct the railroad, and not from the time the railroad became 
such means, which was “only two or three months before the 
Armistice was signed.” (R. 14.) 

The railroad was a means of production which had been re¬ 
peatedly advised and often urged upon Aguilera v Compania. 
But the company could not produce by such means ijintil the 
means had been created. From the time the company began to 
build the railroad until the building thereof had been coyipleted , 
the company was “preparing to produce" within the meaning of 


those words as used in the War Minerals Relief Acts. 


ever, the “preparing to produce" through the means of a rail- 


How 
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road did not culminate in actual “ producing ” thereby until "two 
or three months before the Armistice was signed." 

It is for the loss in such “preparing to produce” at the re¬ 
quest or demand of the Shipping Board and the Department 
of the Interior, that Aguilera v Compania made claim. “But 
the war ended so soon that the anticipated increase in produc¬ 
tion did not take place.” (R. 14.) The Commissioners, how¬ 
ever, erroneously regarded what was stimulation to a “preparing 
to produce” by improved transportation facilities, as stimulation 
to a “producing” by mining, when, as was obvious, the latter 
stimulation had been given through and under the contract with 
the Bethlehem Steel Corporation. “They were already making 
a profit on ore from the district and would have continued to do 
so without any railroad.” (R. 14-15.) 

III. Appellee’s second question—“Was Aguilera y Com¬ 
pania actually stimulated to produce a war mineral, within 
the meaning of the Act of March 2, 1919?” 

If we have a correct understanding of the matter at pages 
nine to fourteen of Appellee’s Brief, one of his positions is that 
the petition and the exhibits thereto do not disclose facts that 
constitute “ due stimulation bv an authorized agent of the United 
States, within the meaning of the act of March 2, 1919.” All 
the facts so disclosed are not referred to by appellee in his brief. 
Therein he refers only to those facts that appertain to what was 
done by Messrs. Burchard and Burch when in Cuba. With re¬ 
spect thereto appellee says (pp. 11. 13 and 14 of his brief) : 

“It appears, therefore, that the date of stimulation, if there 
was any stimulation, was February 18. 1918, and that the 
stimulation was due to Messrs. Burchard and Burch, who 
then were employed under the Interior Department. 

“Messrs. Burchard and Burch were sent to the West Indies 
for one purpose only, and that was to examine and investi¬ 
gate reported deposits of manganese and chromite ores in 
certain of the islands. Surely this gave them no authority 
to indiscriminately pledge the credit of the United States, 
or even to suggest that expenses incident to the mining op- 
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erations, carried on in Cuba by its citizens, thereafter would 
be underwritten by the United States Government” 

Appellee’s brief is without reference to this sentence in the 
recommendation on the claim by Commissioners Shafroth and 
Pomeroy (R. 10), to wit: “If the date of request tp increase 
production be taken as made on January 20. 1918, in Washing¬ 
ton D. C., the profits were still large.” (Italics ours.) Now 
the appellee does not contend that Messrs. Burchard jjnd Burch 
undertook, while “in Washington, D. C.”, to “indiscriminately 
pledge the credit of the United States." And as the <|aid Com¬ 
missioners refer elsewhere in their recommendation to stimula¬ 
tion by “Mr. Burch of the Bureau of Mines and Mr. Burchard 
of the Geological Survey, in Havana , Cuba", (italics <|urs), the 
natural inquiry is—Who was it that “indiscriminately ’, or 
otherwise , “pledged the credit of the United States" to Aguilera 
y Compania “in Washington, I). C.” ? 

In none of. the three administrative decisions on thq claim is 
it stated who it was. But in the petition on which tlje second 
administrative decision in the case was rendered (R. 13-IS) it 
is represented that: j 

“In 1917 and 1918 Mr. Rand [the American representative 
of Aguilera y Compania] was called to Washington re¬ 
peatedly by representatives of the United States Shipping 
Board and the Interior Department * * * and was 
requested by representatives of the United States Shipping 
Board and Interior Department to undertake to Stimulate 
the increase of production of manganese by building a 
railroad * * * that at the request of the; United 
States Shipping Board and the Interior Department, Mr. 
Rand accompanied Mr. Albert Burch and Mr. E. F. Bur¬ 
chard to Cuba in February , 1918.” (Italics ours.) 

So it would seem that the United States Shipping Bojird, one 
of the five agencies mentioned in the 1919 act, stimulated the 
construction of the railroad before the representatives of the 
Interior Department (also one of such agencies) went Ijo Cuba 
to inspect the properties of Aguilera y Compania. 'Fhis cir¬ 
cumstance is enlightening as to why the Commissioners consid¬ 
ered two dates as dates of stimulation, to wit, January 20, 1918, 
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and February 18, 1918, the latter being the date of the stimula- 
tion in Cuba. (See 2nd and 3rd pars., p. 10 of R.) February 
18, 1918, was the date “ first fixed", i. e., first found, as to when 
stimulation was administered. But January 20, 1918, on which 
date Mr. Rand was in Washington, D. C.. was subsequently 
fixed as the date of. first stimulation. 

“Stimulation was in effect conceded, as of February 18. 
1918.’’ (Third administrative decision on the claim, p. 19 
of R.) 

Now the matter of stimulation is a matter of fact. And it is 
shown by the exhibits to the petition that the appellee’s prede¬ 
cessors found, i. e., determined, that the appellant had been 
stimulated on January 20. 1918. and again on February 18, 
1918. The special jurisdictional act of 1929 limits the judicial 
jurisdiction exercisable thereunder to “the final decision of the 
Secretary of the Interior upon any question of law which has 
arisen or which may hereafter arise in the adjustment . liquida¬ 
tion , and payment of his claim", etc. (Italics ours.) No ques¬ 
tion as to stimulation ever so arose. Can it be made to arise in 
this proceeding? The said act also provides that "the decision 
of the Secretary of the Interior on all questions of fact shall be 
conclusive and not subject to review by any court." The sole 
exception to that broad provision is the one that rests upon what 
is implicit in every grant of authority by Congress, namely, that 
no grant thereof is a grant of power to act arbitrarily and ca¬ 
priciously. e. g., to declare a material fact found, in the absence 
of any substantial evidence whatever to support it. “As has 
been affirmed by this court in former decisions, there is no place 
in our constitutional system for the exercise of arbitrary power." 
(Case cited in section 244, Loughran on Judicial Review of 
Federal Executive Action, Vol. 1, p. 178.) 

“Due stimulation" is not a matter for judicial determination 
under the special jurisdictional act. In other words, what was 
required or necessary to stimulate, within the meaning of the 
law, was left by the law to the judgment and discretion of the 
Secretary. If he concluded on the evidence before him that Mr. 
Rand’s conferences with the Shipping Board, in Washington. 
D. C., or the activities of Messrs. Burchard and Burch in Cuba, 
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constituted stimulation, then there was “ due ” stimulation. And 
no one who has read the exhibits to the petition can doubt that 
the Secretary did so conclude. 

Messrs. Burchard and Burch were only "employed under the 
Department of the Interior” and therefore were incompetent to 
stimulate, is the implication of Appellee's brief. Tljose gentle¬ 
men were not authorized to stimulate, therefore cou|d not give 
"due" stimulation, is the contention of the appellee. But the 
Department of the Interior is one of the five agencies mentioned 
in the 5th section of the Dent Act. However, it was incompe¬ 
tent in 1917 and 1918, and even now, ‘‘to indiscriminately 
pledge the credit of the United States.” And it made no at¬ 
tempt, of course, to invest Messrs. Burchard and Bupch with a 
competency it did not itself possess. But how was tjie Depart¬ 
ment of the Interior to execute the will and wish ofj the Com¬ 
mander in Chief of the Army and Navy of the United States 
in time of War, that the production of manganese be Stimulated, 
otherwise than through its employees? A Department acts only 
by its head, or by those in the Department whom thej head has 
auchorLed to act for it. I 

Is the appellee, who is the Secretary of the Interior, not act¬ 
ing as the head of the Department of the Interior in this appeal 
and in submitting the brief which now is being discussed, merely 
because he is so acting only by persons ‘‘employed finder the 
Department of the Interior”? For the weal or wqe of the 
country, Department heads must act very largely and very fre¬ 
quently only by persons “employed" by the Department. It can¬ 
not be otherwise. It is inevitable. 

If War Minerals Relief Acts claimants were required to es¬ 
tablish that they had been stimulated by Departments! Boards, 
Corporations, or what not, that had been authorized I by Con¬ 
gress “to underwrite the business losses of those who engaged 
in the production of manganese” (appellee’s brief, p. 11), none 
of those claimants could lawfully be paid anything by way of 
reimbursement for their losses. Those acts were designed to 
afford redress for losses for which there had been n<^ redress. 
If the losses had been sustained through the doing of ficts pur- 
suant to the request or demand of governmental agencies that 
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had ‘‘authority to indiscriminately pledge the credit of the United 
States” for reimbursement of the losses, the War Minerals Re¬ 
lief Acts would not have been a necessary means of redress. 
The means would have existed by petitions in the Court of 
Claims in invocation of exercise of the power in the Court un¬ 
der its general jurisdiction. 

IV. Appellee’s first question: “Was Aguilera y Com- 
pania, the claimant which filed War Minerals Relief Claim 
No. 577, a corportion or a partnership?” 

Appellee states in his brief (p. 5) that: “The Secretary’s 
answer to the petition in this case describes Aguilera y Com- 
pania as a corporation.’’ Aside from the obvious, namely, that 
the case was not submitted in the court below on petition and 
answer, but on petition and motion to dismiss: and aside from 
the fact that the motion to dismiss was based upon the single 
proposition, to wit. that the appellant, because of his alienage, 
“is not entitled to institute and maintain a suit pursuant to the 
act of February 13. 1929. either in his own right or as the sur- 
viving member of a partnership" (Italics ours. R. 23), is it 
true that the Secretary’s answer "describes Aguilera y Com- 
pania as a corporation” ? 

The answer is in one paragraph (R. 23-25). At no place 
therein is it affirmatively alleged that the appellant is a corpora¬ 
tion. Xor is there in the answer a description of the appellant as 
a corporation. All that the answer contains by way of reference 
to the appellant as a corporation is set out in the following state¬ 
ment therein, to-wit: 

“On November 1. 1922, the War Minerals Relief Commission, 
without reopening the case upon its merits, made an adverse 
recommendation because it appeared that the claimant, be¬ 
ing a foreign corporation operating upon foreign soil, was 
not entitled to the benefits of the War Minerals Act of 
March 2, 1919. (See Exhibit ‘D’ of the petition.)” (R. 
18-20.) 

The above is neither a plea in law nor a defence in equity that 
the appellant is a corporation. It is merely a statement that 
Aguilera y Compania had been found by the appellee’s predeces- 
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sors in office to be a corporation. If the appellee had actually de¬ 
sired to deny in his answer the affirmative allegation m the peti¬ 
tion that Aguilera y Compania was a partnership. he very prob¬ 
ably zcould hcrve actually done so: but he could not have done so 
effectually without having also denied the affirmative j allegation 
in the petition, which, however, he admitted by his motion to dis¬ 
miss, to-wit, “there was not before the persons who pronounced 
such judgments, any substantial or other evidence whatever to 
support a conclusion or decision that Aguilera y Compania, afore¬ 
said, by whom the claim aforesaid was made and prosecuted, 
was a Cuban or any other corporation, foreign or domestic 
(Par. VIII of petition, R. 5.) It is axiomatic in the law through¬ 
out the United States that findings of fact by an administrative 
officer are arbitrary and capricious when devoid of Evidential 
support. 

The appellee’s brief contains an unintentional misrepresenta¬ 
tion as to the “reason” for the lower court’s dismissal cjf the pe¬ 
tition. At pages 5 and 6 of the brief there is a quotation or ex¬ 
cerpt from the lower court's “memorandum” opinion. Such quo¬ 
tation or excerpt consists of all of the first paragraph of, fhe opin¬ 
ion. Immediately following the quotation or excerpt there is this 
statement in the appellee’s brief: 

“For that reason, and for the added reason that Aguilera y 
Compania did not come within the scope of the War Minerals 
Act of March 2, 1919, the trial justice granted a decree dismiss¬ 
ing the appellant’s petition. 

The “reason” or reasons, the lower court stated for its ruling 
on the motion to dismiss do not appear in the first paragraph of 
its “Memorandum” opinion, but in the third and fourth of the 
paragraphs thereof. In the third paragraph the court veri clearly 
indicated that as it had been decided theretofore by tlje court 
(acting through Justice Gordon, sitting in another division) that 
a Cuban corporation was barred from the benefits of tlie War 
Minerals Relief Acts, such decision ought to be regarded as con¬ 
trolling the instant case, notwithstanding that a Cuban partner¬ 
ship, not a Cuban corporation, was the petitioner. After so indi¬ 
cating, the Court affirmatively decided, as follows: 

I 

“The fact that one of the stockholders in the present cpse was 



36 


E. A. Y KINDELAN VS. R. L. WILBUR, SECY. 


a citizen of the United States, or, even if claimant be re¬ 
garded as a partnership, that one of its members was such 
citizen, would not, it is thought . materially change the sit¬ 
uation." (Italics ours.) 

And in the fourth paragraph of its opinion, the Court said: 

“On both grounds above set out [i. e., on the ground that a 
Cuban corporation is barred from the benefits of the War 
Minerals Relief Acts, as well as on the further ground that 
a Cuban partnership also is so barred], it is held that the pe¬ 
tition should be dismissed/’ 

What the appellee seeks to accomplish under his contention 
here that Aguilera y Compania is a corporation and not a part¬ 
nership. is this: He seeks to prevent a recovery under appellant’s 
claim of that proportion of the amount of the net loss which is 
equal to the proportion of the interest of the estate of the late 
Charles F. Rand (a citizen of the United States) in Aguilera y 
Compania, should the court conclude that only such proportion 
is recoverable. (See last six lines of par. IX of the petition, and 
the last ten lines of the prayer of the petition. R. 6 and 7.) 

Pertinent to the appellee's contention that Aguilera y Com¬ 
pania is a corporation, and not a partnership, is this circum¬ 
stance : Counsel for the appellant was not counsel for Aguilera 
y Compania in the proceedings before the Secretary of the In¬ 
terior. He was in no wise responsible for the Interior Depart¬ 
ment’s misconception of Aguilera y Compania as a corporation. 
After he was retained for the prosecution of a petition under the 
special jurisdictional act, the true character of the company as a 
partnership came within his knowledge. Obviously his obliga¬ 
tions as an officer of this court required that he state the true 
character of Aguilera y Compania in the petition. He would 
have been recreant to those obligations—he would have misrep¬ 
resented the true character of a petitioner in this court, and there¬ 
by misled and deceived the court, if, he had caused Aguilera y 
Compania to sue as a corporation when in fact it never was a cor¬ 
poration. This is a sufficient statement, it is l>elieved, in connec¬ 
tion with any suggestions from appellee as to the motives of 
counsel in this proceeding. (Appellee’s Brief, pp. 8 and 9.) 
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Conclusion 

The appellee's brief is without a showing of ground in law, 
or in fact, for affirmance by this Court of the decree! below, and 
in no respect does that brief adequately answer the Argument in 
the Brief for Appellant. | 

Respectfully submitted, 

Clifford W. Raw, 

Hill Building, Washington, D. C., 

Attorney for the A [ ppellant. 

Patrick H. Loughran. 

Mills Building, Washington, D. C., 

Of Counsel. 


